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1 These proceedings concern the two young childfefMr M]
and [Mrs M]. [Mrs M] wants to take them to live [the Eastern
states], where her fiancé is based, whereas [Mmwsliits them to
remain in Perth, where they have lived all theied.

Brief background

2 [Mrs M] is a 38-year-old [secretary]. She wasrb[overseas],
but has lived is Perth for the last 18 years.

3 [Mr M] is a 48-year-old [manager]. He was bfomerseas], but
has lived in Perth since he was a young boy.

4 [Mr M] and [Mrs M] were married in 1992, sepaet in

September 2004 and divorced in May 2006. Therévasechildren of
the marriage, [T], born in October 1997 and [C]rroan February
2001.

5 In January 2005, the parties entered into cdanselers relating
to the children, pursuant to which they were toenaqual parental
responsibility. It was also agreed that the cleitdreside with [Mrs
M] and have regular contact with [Mr M]. [Mrs MRB allowed [Mr
M] more contact than the alternate weekend reginaanteed by the
court order. [Mr M] estimates the children havebavith him for
about 25% of the time. Although this may be slglverstated, |
accept [Mr M] has had a significant part to playtie care of the
children.

6 Following the breakdown of the marriage, [Mrs &¢§mmenced
a relationship with [Mr B], who she has known sifes schooldays.
[Mr B] is a 38-year-old [actor], living in his owapartment in [the
Eastern states]. They have been in a relationsimpe November
2004 and have been engaged to be married since2bR§. They
have been flying back and forward across the cguntbe with each
other throughout this time. This has routinely aiwed [Mrs M]
flying to [the Eastern states] every second weekend

7 [Mr M] has also commenced a new relationshighvatwoman
since the separation. His friend has qualificatias [in a specific
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field] and has worked in [professional] posts. haligh [Mr M] does
not live with this lady, | gained the impressiorithrelationship was
quite serious and there is a prospect they migket together in the
future.

Orders sought

8

The orders sought by [Mrs M] were set out in hBpplication
filed in August 2006. She proposes that after ighecates to [the
Eastern states], the children spend time with tiaiher in Perth
during school holidays and on one weekend eachos¢eon. The
intention is that the children would see their &itlevery six weeks.
[Mrs M] otherwise proposed that the children remiaircontact with
their father by telephone, webcam, email and let&he proposed that
all of the child support payments she receivesutdqwards the costs
of the airfares which would be involved in [Mr MjWing regular
contact. She is also prepared to meet half ofshnaytfall. [Mrs M]
also sought a large number of other orders, nonevlo€h were
controversial.

The orders sought by [Mr M] were set out inreisponse filed in
September 2006. He seeks an injunction restraifiMrg M] from
relocating the children outside the Perth area lamdseeks specific
orders in relation to contact. In lieu of thesdass, [Mr M] proposed
that the January 2005 order for residence be digedaand that the
children live with him.

Applicable law

10

11

These proceedings were started after the cosenant of the
Family Law Amendment (Shared Parental Responsibility) Act 2006.
The provisions of Division 12A of Part VII of theamily Law Act
1975 (“the Act”) therefore applied. With the subtial assistance of
the solicitors and counsel, the provisions of Dons12A were put to
good effect, as a result of which the trial waseabl be concluded in
just one day.

Although the manner in which the proceedingsewenducted
departed from the traditional format, the goal reved the search for
the orders most likely to promote the best intaredtthe children.
Section 60CA of the Act makes clear that | am remuito treat their
best interests as the paramount consideratiordoilmy so, | must be
guided by the objects of Part VII of the Act anck tprinciples
underlying those objects.
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12

13

14

15

The objects of Part VII are to ensure that lilbst interests of
children are met by:

(@)

(b)

(©)
(d)

ensuring that children have the benefit of bafttheir
parents having a meaningful involvement in theted;,

to the maximum extent consistent with the best

interests of the child; and
protecting children from physical or psycholoai

harm from being subjected to, or exposed to, abuse,

neglect or family violence; and

ensuring that children receive adequate angero
parenting to help them achieve their full potentaid

ensuring that parents fulfil their duties, andet their

responsibilities, concerning the care, welfare and

development of their children.

These objects are somewhat more comprehernisare the
previously stated single object of Part VII. Pritow the 2006
amendments, s 60B(1) provided:

“The

object of this Part is to ensure that childrescteive

adequate and proper parenting to help them actitesie full
potential, and to ensure that parents fulfil trceities, and meet

their

responsibilities, concerning the care, welfamand

development of their children.”

The first of the new objects of Part VIl is flsom novel. It
echoes two of the guiding principles which werevmesly to be
found in s 60B(2) of the Act, namely:

“(a)

(b)

children have the right to know and be caredly both
their parents, regardless of whether their pareares
married, separated, have never married or haver heed
together; and

children have a right of contact, on a regudasis, with
both their parents and with other people significartheir
care, welfare and development...”

The Full Court of the Family Court of Austrahas previously
considered the impact of statutory amendmentsrigalith the stated
objects of the law relating to children. When adasng the impact
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of the 1995 amendments, the Full Court said thiB i& B: Family
Law Reform Act 1995 (1997) FLC 92-755 @ & B”) at [9.2]:

“It is clear that many of the aims of the Reformt Ace long-

term, educative and normative. That is, they @ected towards
changing the ethos where parents separate in tiie Wwawvhich

they think and act in their role as parents, inrtpproaches to
resolving disputes about their children, in the svaly which

lawyers act for the parents (and the childrenjhaapproach by
the Court in the adjudication of disputes and, manm@adly, in

the attitudes of society generally.”

Notwithstanding the changes of emphasis andinetogy
brought about by the 1995 amendments, the Full tGow & B was
in no doubt about the core task of Judges entrugitddresponsibility
for making decisions about the welfare of childrefhe Full Court
said at [9.51] to [9.60] (my emphasis added):

“In our view, the essential inquiry is cledihe best interests of
the particular children in the particular circumstances of
that case remain the paramount considerationA court which
Is determining issues under Part VIl of the typatoch we have
referred, starts from that essential premise aremtins the final
determinant.

The legislature has also made it clear that in firatess the
Court is required to have regard to both the proms contained
in s 68F(2) and those contained in s 60B.

The wording of s 68F(2) makes that clear — the €Cboust
consider" the various matters set out in (a)-()hait sub-section.
That sub-section sets out a list of matters whiol €ourt is
required to consider to the extent that they alevamt to the
particular case. The weight which is attached ty ame
consideration will depend upon the circumstances tloé
individual case and is a discretionary exercis¢heytrial Judge.
The list is similar to the list contained in prewsolegislation but
with the additions previously referred to. The Isnhot intended
to be exhaustive. That is made clear by par (1)y @her fact or
circumstance that the court thinks is relevarithis simply
underlines the circumstance that the facts in indidual cases
may vary almost infinitely, that the inquiry is a positive one
tailored to the best interests of the particular ciidren and
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not children in general, and that the Court is required to take
into account all factors which it perceives to lbeéngportance in
determining that issue.

Section 60B is important in this exercise as it repsents a
deliberate statement by the legislature of the obg and
principles which the Court is to apply in proceedims under
Part VII. The section is subject to s 65ENor does it purport to
define or limit the full scope of what is ordingréncompassed
by the concept of best interesite object contained in sub-
section (1) can be regarded as an optimum outcomeutbis
unlikely to be of great value in the adjudication & individual
cases. The principles contained in sub-section (2) areremo
specific but not exhaustive and their importancé vary from
case to case. They provide guidance to the Caatisideration
of the matters in s 68F(2) and to the overall resquent of s 65E.
The matters in s 68F(2) are to be considered icdn¢ext of the
matters in s 60B which are relevant in that cddat s 65E
defines the essential issue.

Ultimately it is a question of applying in a comnsense way the
individual sections so as to achieve the best ester of the
children in the particular case. Although the Atey-General
submitted that the inter-relationship between tired sections
was as much about procedure as it was about stilostéaw, we

think it would be a mistake for this essential el to be
clouded by procedural or semantic issues.

The Court now, as previously, is required to deteemvhat is in
the best interests of the particular children (E)6%t will direct
attention to both of the other sections, but thaghteto be
attached to individual components of those sectimay vary
significantly from case to case.

This approach, which emphasises the essential tampoe of the
exercise of the discretion in each case, accortlsthe approach
otherwise adopted by courts to the discretionaoyigions in the
Family Law Act see for example the decision of High Court

in Mallett v Mallet (1984) FLC 91-507; (1984) 156 CLR 605,
andZP v PS (1994) FLC 92-480; (1994) 181 CLR 630. For many
years in child related cases the legislature aedcthurts have
consistently emphasised that the welfare or béstasts of the
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particular child in the particular circumstancediudt case is the
determinant, and have eschewed the applicationixad for
general rules as the solution. That continues tthbecase; the
Reform Act should not be understood as suggestimgrwise.

As a matter of proper practice and to ensure thiat @éssential
task is performed, a judge in the adjudication wéhsa case
would be expected in the judgment to clearly idgndi 65E as
the paramount consideration, and then identify godhrough
each of the paragraphs in s 68F(2) which appeéaetoelevant
and discuss their significance and weight, andgperfthe same
task in relation to the matters in s 60B which appelevant or
which may guide that exercise. The trial Judge thidin evaluate
all the relevant issues in order to reach a coraughich is in
that child's best interests. In this approach nestjon of a
presumption or onus arises. The analysis by Mcliachlin
Gordon v Goertz, supra, is compelling.The Act contemplates
individual justice. Any question of presumption oronus has
the potential to impair the inquiry as to what is n the best
interests of the particular children. It may render the case more
technical and adversarial, and may divert the ygtiom the
facts relating to the children's best interestsleégal issues
relating to burdens of proothe task is not “to be undertaken
with a mind-set that defaults in favour of a pre-odained
outcome absent persuasion to the contrary”"See the judgment
of Brennan J (as he then wasBirown and Pederson, supra.

In cases where there are no countervailing factorthe s 60B
principles may be decisive, not only because theyrea
contained in s 60B but because they accord with whas in
the best interests of the particular children.Where there are
no countervailing factors, the Court may normakydxpected to
conclude that it is in the best interests of thiédobn to have as
much contact with each parent as is practicablevdyer, to
attempt to impose that approach in cases wherbdskinterests
of the children may not indicate that conclusiorappropriate is
contrary to the legislation and contrary to theglastablished
views of this and other courts which deal dailyhatihe welfare
or best interests of children.”

It will be noted that the Full Court made maeferences to s

65E in the above citation. Section 65E has now lbepealed, but



18

19

20

(Page 9)

only for the purpose of advancing it to a positioh earlier

prominence in Part VII. In my view, most, if ndt, af the remarks
made by the Full Court about the 1995 amendmeritsthee for the

2006 amendments. In particular, it remains the that s 60CA, the
successor of s 65E, “defines the essential issue”.

In enacting the 2006 amendments, Parliamenplrevided more
guidance to the Court about the matters to be takinaccount in
discharging its fundamental task of establishingatmis in the best
interests of children. It has also directed th&r€to consider certain
possible outcomes before determining the outcorathlbst suits the
needs of the individual children who are the subjet the
proceedings. Had Parliament wanted to go furthegquld have done
so. Instead, it left the ultimate determinationthe Judge hearing
each case on its unique merits. To borrow theggho&the Full Court
in B & B, the Act still contemplatemdividual justice. Accordingly,
my objective is to ensure | treat the best intsre${T] and [C] as the
paramount consideration — i.e. what is best fomthell be the final
determinant.

Section 60CC sets out the matters | must tate account in
determining what is in the children’s best intesesEection 60CC(2)
details what are described as the “primary conatders” and s
60CC(3) details “additional considerations” to la&en into account
in determining what is in the children’s best iet@s. This dichotomy
between “primary” and “additional” considerationsasv also
introduced into the legislation by the 2006 amenaisme

In preparing my reasons, | have had the bewnéfiteading a
paper prepared by the Honourable Richard Chishfdilgwing his
retirement from judicial office. The paper, emtitl'The Family Law
Amendment (Shared Parental Responsibility) Act 2008n
Overview’, was delivered in May 2006. | do not poge to set out
here what | respectfully regard as being the lehra@ithor's
compelling analysis of the appropriate treatmenttiod division
between “primary” and “additional” considerations! adopt his
summary of the significance of some of the consitiens being
characterised as “primary”.

“Those matters should be considered first amongvagit
considerations, and should be treated as beingratplar
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importance in assessing what orders are likely rmmpte the
best interests of the child.

...[T]he primary considerations should not be regarded
necessarily outweighing or “trumping” other consat®ns, nor
IS it appropriate to attempt a mathematical or ¢tative

approach. The primary considerations, especiahagraph (a),
cannot in fact be determined without referencehto additional
considerations. A holistic approach is not onlhsitkble, but
logically necessary.

If all this is correct, the legislation will haveeén followed, in
spirit and in the letter, if the court treats theinmary
considerations in subsection (2) as the first matt® be
considered, and as matters of particular importaa€é engages
in the task of determining, on the basis of thelente and the
provisions of Part VI, what orders are most likétyserve the
best interests of the children who are the subpictthe
proceedings.”

It is also worth observing, as Professor Chmhdid in his
presentation at the P2National Family Law Conference in Perth,
that Parliament must surely have made a consideéeedion when
electing to describe the second raft of factorsedaken into account
as “additional”, rather than “secondary”. Thedativord might have
been expected to be employed to describe the faafgearing in the
Act immediately after the “primary” factors. Theeuof the word
“secondary” would have made clear that these facteere “next
below” or “depending on or supplementing what ignary”, but this
was not the word chosen. Parliament elected idstea use
“additional” — which means precisely that — someghthat is to be
added to what has already been stated.

Credibility

22

23

As | said at the conclusion of the trial, tinas a particularly
refreshing matter. Both parents impressed me,onbyt as rational,
pleasant and loving parents but also truthful imbigls who
endeavoured to assist me as best they could indghtful way they
gave their evidence. The same could be said df ekthe witnesses
called on their behalf.

The upshot was that there were very few reaasarof
disagreement between the parents on factual matsh of them
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wanted the best outcome for the children althougbheof them,
understandably, had quite different views about twdrders would
best achieve that outcome.

Joint parental responsibility and the consequences

24 There is already an order for [Mr M] and [Mrs] k& share
parental responsibility. The provisions of s 65Dfk&refore apply. |
am accordingly obliged to consider whether or notoader for the
children to spend equal time with each parent wdnddn their best
interests and “reasonably practicable”. If | deambt to make such an
order, | must consider whether or not it would beheir children’s
best interests to spend “substantial and significeme” with each
parent and, if so, whether such an order would tEasbnably
practicable”.

25 Section 65DAA(3) makes clear that a child ordgends
“substantial and significant time” with a parentthiat time includes
days that do not fall on weekends or holidays dedtime is such as
to:

« allow that parent to be involved in the childailgl routine;

« allow that parent to be involved in occasions amdnts that are
of particular significance to the child; and

. allow the child to be involved in occasions anérds that are of
special significance to the parent.

26 Notwithstanding these are matters the Couriow expressly
required toconsider as a result of the 2006 amendments, | repeat that
the fundamental quest is for the orders most likelgromote the best
interests of the children. If the relocation okgrarent is the outcome
most likely to promote the best interests of thiédeén, then it would
ordinarily not be “reasonably practicable” for thkildren to spend
equal time or substantial and significant time wittbth parents —
unless the parent who would otherwise be left libldiecides to move
as well, or is ordered to do so.

27 | am unaware of any case where a Court has raaderder
requiring the non-resident parent to move withrégdent parent, so
as to ensure the children remained in close prayitoi both parents.
(See the review in McConvill, J; Mills, E, ‘A Theoof Injustice: the
Flip Side of the Relocation Coin in Australia’, () International
Family Law, 99.) On the other hand, | am unaware of any cdmszeav
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a Court has been asked to make such an order. pd$bility of
making such an order was not canvassed beforendet s therefore
inappropriate to do more than note there are likelige impediments
to such orders being made, including constituti@oaicerns. (See for
example various dicta of members of the High CaurAMS v AlF
(1999) 199 CLR 160 at [45], [48], [87], [88], [1Q3]LO4], [191], and
[213]. See also remarks made by the Full CouthefFamily Court
of Australia inB & B (supra) at [10.62] and [10.64].)

The inability (or reluctance) of courts to makeorder requiring
the non-resident parent to relocate with the regigarent should not
be allowed to obscure the fact that there is nmose bne way children
can continue to live in close proximity to both gats. By the very
nature of relocation disputes, the strong desirenaf parent to stay in
the current locality is matched by the strong @esirthe other parent
to move away. The desires of one must inevitalbhg gvay to the
desires of the other. There is nothing in the slkagjion which
indicates there should be any presumption in fawduooth parents
residing in the current location. The clear throsthe legislation is
that it is ordinarily desirable for both parents regain meaningful
involvement in their children’s lives and for eggarent to spend as
much time with their children as is reasonably pcable. This can
usually be achieved wherever the children happerbéoliving,
especially when the relocation is within Australiggee in this regard
the remarks of Gaudron J thv U (2002) 211 CLR 238 at [35] and
Hayne J in the same case at [175].)

In making these observations, | accept thahen“typical” case,
there may be strong reasons to require one pareantain in the area
in which they have previously been living. Howevéris is not
because there is any presumption in favour of tineent geographical
location, but rather because it will often be ie thest interests of a
child not to disturb their existing living arrangens — for example,
because the children are well settled in a locairoanity and happy
in their school. In other cases, there may be tesuailing factors, or
these types of factors may not apply at all — f@aneple, inC and G
[2006] FCWA 57, | was required to deal with a relban application
that was filed within a matter of days of the aatiof both parents in
Perth.

The purpose of this discussion is to indicabtat twhen
consideringmaking orders that will allow the parents to speqgdal
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or “substantial and significant” time with the arién, | am not bound
to do so in the context of a mindset that this @aly occur in Perth.
It could just as easily occur if both parents movedthe Eastern
states]. If it were in the children’s best inteésed could make an
order that permits [Mrs M] to move to [the Eastetates], but at the
same time make an order for [Mr M] to have equdlsabstantial and
significant” time with the children. It will thebhe a matter for him to
decide if he wants to avail himself of the bengfitthe order by
moving to [the Eastern states].

The primary considerations

31

32

33

34

35

| turn now to the primary considerations tatddeen into account
in determining which order would be most likely popomote the
children’s best interests.

The benefit to the child of having a meaningful eionship
with both of the child’s parents

It was properly conceded that [T] and [C] haveery close and
loving relationship with both parents. Each of therents is to be
commended for the way in which they have behavddwmng the
separation with a view to ensuring that the chiideentinue to have
the benefit of an ongoing and meaningful relatigmstith them.

| found [Mr M] to be a decent individual andi@ry good father.
| am of the view that it would be in the interesfsthe children to
have an ongoing and meaningful relationship witim,has well as
with [Mrs M], who has been their primary carer thgbout their lives.

Parliament has indicated that this must be amay
consideration” in reaching my decision. | would,any event, have
placed much weight on this factor.

The need to protect the child from physical or phgtogical
harm from being subjected to, or exposed to, abussglect or
family violence

| am quite satisfied neither of the parents ldoexpose the
children to physical or psychological harm of aayume.

Additional considerations

36

| now turn to discuss the “additional consitiers” which |
must also take into account.
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Any views expressed by the child and any factorscls as the child's

37

38

39

40

maturity or level of understanding) that the couttinks are relevant
to the weight it should give to the child's views

Both parents acknowledged that they had bescussing the
possible move to [the Eastern states] with thedoli. [Mrs M] said
that they “seemed to be comfortable with the idiemaving” and did
not “have a problem with living with [Mr B]". Shacknowledged that
the children had said that if they moved to [thestBmn states] they
would miss their school friends and they would ntissr father. She
went on to say that she explained to them how sbposed they
would be able to keep in touch with [Mr M] if hemnained in Perth
while they were in [the Eastern states].

The children have only been to [the Easternesfavith [Mrs M]
for two short visits. | doubt that either of thebut particularly [C],
would have any real appreciation of what would t»eolved in the
event they ended up living on the other side ofdentry from their
father.

[Mr M] gave evidence that both of the childiead told him that
they did not want to go to [the Eastern statesp ddnceded it was
possible that the children were influenced by tlafection for him
and their knowledge that he would wish them to remaing in
Perth. He gave no evidence to suggest that thidrehj in any
circumstances, would prefer to live with him rathiean with their
mother.

| would not have been prepared to place a giesdtof weight on
the children’s expressed views, given they aretively young and
given that the only evidence of their wishes wersmments they have
made directly to their parents. | neverthelessianr it likely that the
children would have a preference to remain whegg #re. | say this,
not only because it would be fairly natural forldhen to want to
continue to live in familiar surroundings near friis and relatives, but
| have also noted that the highest [Mrs M] put tase in relation to
the children’s wishes was that they were “comfddéalwith moving
to [the Eastern states].

The nature of the relationship of the child with:
(i) each of the child's parents; and
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(i) other persons (including any grandparent or |ogr
relative of the child)

| have already indicated that the children hawve excellent
relationship with each of their parents.

[Mr B] has no children and has never lived irelationship with
someone who had children. The children do not knioim
particularly well at present, but they have spametwith him on a
number of occasions and they talk with him on #leghone. | am
satisfied they have a good relationship. | am abisfied that [Mrs
M] would not consider her relationship with [Mr B} be of more
importance than her relationship with the children.

The children also have extended family, bothP&rth and
[overseas]. They have no family in or around [tlastErn states]. [Mr
M]'s parents and other relatives live in Perth #&melchildren see them
from time to time. There is no reason to beliekat tthey have
anything other than a good relationship with thedatives. There is
also no reason to believe the children do not lageod relationship
with their relatives [overseas]; however, becals®y thave seen so
little of them, their relationship with them woulde of different
quality to their relationship with their father’arily.

The willingness and ability of each of the childsarents to
facilitate, and encourage, a close and continuinglationship
between the child and the other parent

| have no doubt that both parents can be relpgmh to facilitate
and encourage a close and continuing relationstajwden the
children and the other parent.

In the event [Mrs M] were to move to [the Eaststates], |
would be confident she would encourage the childeememain in
regular contact with [Mr M] by telephone and otmeeans, and she
would do her utmost to honour the promises she nradelation to
funding regular return trips for the children frdthe Eastern states]
to Perth.

The likely effect of any changes in the child's cumstances,
including the likely effect on the child of any semtion from:

(i)  either of his or her parents; or
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(i) any other child, or other person (including an
grandparent or other relative of the child), withivm he
or she has been living

If [Mrs M] and the children moved to [the Eastestates], and
[Mr M] remained in Perth, the children would end speing him
much less frequently than they do at present. 1GGikat they are still
quite young, this would be likely to have a negatimpact on their
relationship with him.

On the other hand, [Mrs M]'s proposals wouldsige the
children saw their father every six weeks or sd.wduld also be
likely, in my view, that they would end up spendingpre of their
school holidays with him than they have until nofir M] has not
been accustomed to having the children for halfthed holidays
because of his work commitments. If [Mrs M] weoermiove to [the
Eastern states], | would expect [Mr M] would ensthrat they spent
more of the holidays with him, since he would nethHaving as much
weekend contact. He could do this either by chandiis work
schedule (which his evidence suggested would betipable) or by
enlisting the help of his family.

A further consequence of the move to [the Eastates] would
be that the children would see less of their red¢gtiand friends in
Perth. Whilst children of this age are likely teveélop a new network
of friends fairly quickly, they will have no relaBs living nearby in
[the Eastern states]. It is true that the relatij@verseas] will be
much closer, but the distance and expense aresgth that it would
be unlikely that they would see very much more ladse relatives
than they presently do. They would neverthelesalide to continue
to see their close relatives in Perth every sixksesnd spend a lot of
time with them in school holidays. Many childrezegsheir relatives
only this frequently and yet maintain a close amwrig relationship
with them.

The practical difficulty and expense of a child spa#ing time
with and communicating with a parent and whether ah
difficulty or expense will substantially affect thehild's right to
maintain personal relations and direct contact witlboth
parents on a regular basis

There would be significant practical difficultgnd expense
associated with contact arrangements if the chldneve to [the



50

51

52

53

(Page 17)

Eastern states] and [Mr M] decides to stay in Retlen though [Mrs
M] now has considerable experience in arrangingaghiaterstate
flights.

[Mrs M]'s evidence about the cost of travel wast disputed.
The off-peak airfares would be about $676 returd tre peak fares
would range from $916 to $1,236 return (in total bmth children).
Although this will involve a great deal of experfee the numerous
trips [Mrs M] is proposing, the child support shdl weceive would
go a very long way towards meeting the expense.

It is important to consider also the impacttiom children of the
tripping back and forward between Perth and [thetdfa states]. It is
not just a matter of the five hour flight from [tH&astern states] to
Perth and the four hour flight on the return joyrnimere is also the
travelling to and from airports and waiting aroundhilst this is not a
major issue during school holiday times, it is swamat more
problematic during term when the children would éné&w be ready for
school on the day following what will be a fairlyughed trip.
Although | am satisfied the children could copehwiihis amount of
travel, they would be better able to cope if theyreva little older.

The capacity of:
(i) each of the child's parents; and

(i) any other person (including any grandparent oother
relative of the child);

to provide for the needs of the child, including etional and
intellectual needs

There is no doubt both [Mrs M] and [Mr M] hatlee capacity to
provide fully for the children’s emotional and iléetual needs.
Whilst neither parent is wealthy, | am satisfiegythalso each have
sufficient means to provide adequately for thedrkih wherever they
are living.

[Mrs M] plans initially to live in her own acoonodation in [the
Eastern states] before moving into accommodatiagh {Mr B]. She
considers this will assist the children to adapttheir changed
environment, and | believe it is an indication bé tfact she can be
relied upon to put the interests of the childrefotee her relationship
with [Mr B].
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| accept it will cost [Mrs M] somewhat more lige in [the
Eastern states] than it would in Perth. In palacu am satisfied that
rents are much higher in [the Eastern states] thap are in Perth;
however, | also consider there is substance in [M}'s prediction
that rents in Perth will increase following theeatrapid increase in
property values.

| am satisfied [Mrs M] will have no difficultyn obtaining work
as a [secretary] in [the Eastern states], wheresshkely to be paid
somewhat more than she is paid in Perth. | ansfestishe will be
able to manage on her own income, even if she t¢aafford
accommodation in the more salubrious areas in wéhehis currently
hoping to live. Should her relationship with [Mr] Bontinue, |
consider it likely [Mrs M] will ultimately be betteoff than if she
remained as a single parent in Perth.

The maturity, sex, lifestyle and background (inclundgy lifestyle,
culture and traditions) of the child and of eitheof the child's
parents, and any other characteristics of the chiltht the court
thinks are relevant

The only matter | consider of relevance unter heading is the
maturity of the children. This is a significantfar since, in my view,
older children are better equipped to cope withogation and
enforced absences from parents than are very ychitdyen.

The attitude to the child, and to the responsibédg of
parenthood, demonstrated by each of the child's grats

Both parents have an excellent attitude toréisponsibilities of
parenthood.

Any family violence involving the child or a membef the
child's family

There was no suggestion of any family violence.

Whether it would be preferable to make the ordeathvould be
least likely to lead to the institution of furtheproceedings in
relation to the child

[Mrs M] and [Mr M] have been able to resolveisgues between
them following their marital breakdown without theecessity for
court proceedings, other than the relocation issuis. understandable
why they could not resolve the current very diffiaisagreement, but
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once it is out of the way, | am fairly confidenethwill be able to
resolve all other matters between themselves. Tiee exception to
this proposition is that if | were to refuse [Mrg'Mapplication now
on the basis that the children are too young, thereld be a strong
probability that at some stage she would returnemaleavour to
persuade the court that the children have matw#ttiently for it to
be appropriate for the matter to be looked at again

Any other fact or circumstance that the court thinks is
relevant

One of the most contentious issues in the paings related to
the employment prospects of [Mr M] and [Mr B], bathwhom are
involved in different sectors of the [same] indystr

[Mr B] is one of Australia’s leading [perfornsein his industry].
He has a high profile, particularly in [the Eaststates], where he is
routinely engaged to perform [with other top pemfers]. | accept
that there are very good reasons why [Mr B] woudtlwwish to move
from [the Eastern states] to Perth. If he werdd®o, | find he would
no longer be engaged regularly [in this level off@enance] | also
find that he would have far fewer opportunitieside involved in
[associated industry work]. It would be much mdkely that he
would have to endeavour to earn an income [worKorgdifferent
audiences].

It is nevertheless important to recognise wiatst [Mr B] has a
fairly prestigious, stimulating and fulfilling cagg it does not earn
him a great deal of income. The evidence sugglestsis net income
is less than $50,000 per annum (after what mustvdry hefty
deductions). However, | accept that in [the Easstates] there is at
least the prospect that he could secure work thghtmesult in him
earning a significantly greater income. If he caméerth, it would
seem much more unlikely that such opportunities ldvazome his
way.

[Mr B]'s ability and high profile are such thatanticipate he
would obtain more work than an “average” [perforhtes age would
be likely to obtain in Perth. | would neverthelesgicipate, however,
that it would take time for him to make the necegsantacts and
secure engagements. | also consider his age wbaldsome
impediment in him in breaking into what will be edtively a new
“scene”. As a consequence, | would expect thatdwdd have a
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significantly reduced income for at least the fiystar of his time in
Perth. In the longer term, | would expect he waeddn an income in
[the industry] sufficient at least to meet a goawpgwrtion of his

reasonable living costs, which he could supplerfremt other work if

needed.

The bottom line, however, is that regardlessiudt | might think
are [Mr B]'s prospects in Perth, there is almostpnaspect he will in
fact move here, even if [Mrs M] is required to remia Perth with the
children. Instead, | anticipate that he and [Mrgwuld endeavour,
at least for a while, to continue their long-distamelationship. In my
assessment this would ultimately prove exceedinlyifycult, if not
impossible.

It is more difficult to assess what [Mr M] wdulio in the event |
made an order permitting [Mrs M] to take the cheldito [the Eastern
states]. He has been employed by the same busmézsrth for a
long time. He acknowledged that he had, duringdbarse of the
relationship with [Mrs M], complained about his jabhd made noises
about wanting to work somewhere else. Neverthelbes has
remained with the same employer and has a posasoa manager
dealing with corporate clients which he finds Sging.

[Mr M] has, understandably enough, been vesystant to the
thought of moving to [the Eastern states]. Hethasefore made only
the most basic enquiries about the availability vabrk there,
notwithstanding the encouragement | gave him agather stage of
the proceedings to look carefully into the optidhilst he expressed
pessimism about being able to obtain appropriatel@yment in [the
Eastern states], | would anticipate that with hackground and
experience (and his personal skills) he would lkelyi to obtain
satisfactory employment if he put his mind to litam not necessarily
satisfied, however, that he would be able to eammach as he is
presently earning, but he would earn enough to auigpmself at a
decent standard of living. He also has very sultislaecquity in his
home in Perth. He could liquidate that propertg ase the funds to
assist to set himself up in [the Eastern states].

Although it was very hard to gauge, ultimatelgrmed the view
that it was perhaps more likely than not that [Mywbuld remain in
Perth if | allowed [Mrs M] to go to [the Easternatds] with the
children. Although he might be able to obtain emgptent in [the
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Eastern states], he has lived in Perth since heanasy; his parents
and other relatives are here; he has a wide cwo€lériends and
contacts in Perth; and his girlfriend lives hereHe would

understandably be loath to leave all this behinthgagh his

girlfriend did not give evidence and she was thmeefunable to be
questioned about whether she would follow him toe[tEastern
states]).

[Mrs M] was quite clear about her intention&hilst she would
dearly love to go to [the Eastern states] with ¢h#dren, she would
not even countenance the possibility of going withthe children.
Therefore, if | do not permit the relocation, shié# kemain in Perth.

Section 60CC(4) factors

69

The Act in its amended form requires me to i@rsa variety of
matters set out in s 60CC(4). The provision igiey and | do not
intend to repeat it here. It follows from the fings that | have made
above that each parent has fulfilled their respmlitses as a parent to
the maximum extent of their capacity.

Discussion
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| am required to give consideration first te thildren spending
equal time with each parent, even though that isancorder either of
them sought. | am not satisfied this would be gprapriate
arrangement. The existing arrangement was entetedwith the
agreement of both parents. The regime has suiéd mrents and
has clearly been good for both children, since dweyhappy, healthy
and contented. There would be no basis for chgnthie current
arrangement provided both parents are living instimae city.

| am next required to consider whether or hetauld be in the
best interests of the children to spend “substamimal significant
time” with their father. It follows from what | va said already that |
do consider it would be in their best interestdacso. | also consider
that it is reasonably practicable. It can be n@a@eticable in one of
two ways — either | can refuse [Mrs M]'s applicatito move to [the
Eastern states] or, alternatively, | can proceetherbasis that [Mr M]
could, if he chose, move to [the Eastern states]| esntinue the
existing care arrangements in [the Eastern states].

In considering the latter alternative, it mbstkept in mind that
there is a greater likelihood that [Mr M] would not fact, move if |
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were to give permission to [Mrs M] to relocate. e other hand, it
IS important to recognise that the Act does noedime to order
“substantial and significant” time, even if such amangement is in
the children’s best interests and reasonably wauie. The Act
requires me only to “consider’” making an order iempénting such
arrangement.

This is perfectly logical, since there may beuaber of possible
outcomes that could promote the best interestseothildren. Life is
full of occasions when two very different scenarigsesent
themselves, with what appear to be an equal measpres and cons.
When faced with such alternatives, all relevantdesc need to be
weighed in finding those things that tip the demsone way over
another. Sometimes the most important of thesdeb@ihothing more
than a “gut feeling”. On other occasions, it wié a matter of
determining whether short-term or long-term advgesaare to be
preferred.

“Intact” families are routinely faced with suchoices. In an
increasingly mobile world, these choices often lagadiscarding all
the many advantages of a familiar locale in favafuthe economic or
other advantages associated with a move to a stramgw
environment. In making these choices, parentsofiem faced with
two proposals which they see as promoting the inéstests of their
children. There is not always one shining beaawedising itself as
the “best” outcome for the children.

In the present case, one of the major advasitaigalowing [Mrs
M] to move to [the Eastern states] would be thegrad short settling-
in period, she would in all likelihood end up liginvith the man she
describes as the “love of her life” and her “soultei. My
assessment is that she would be likely to end afinfg very much
more fulfilled and happy with [Mr B] than she woute if she was
obliged to remain living in Perth. Whilst payipgoper regard to the
best interests of the children, [Mrs M] has a prifaeaie entitliement
not only to happiness but to the freedom of movditigat is the right
of every citizen pursuant to our Constitution. dnsider that her
happiness is likely to have a significant positivepact on the
children, who have always looked to her as themary carer.

On the other hand, | also consider it importantsay that |
consider [Mrs M] would do a good job in endeavogria conceal her
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unhappiness and frustration in the event she wagdoto remain in
Perth. In this regard, it should also be kept indrhat if [Mr M] did

decide to move to [the Eastern states] to followqdM/] and the
children, there is a possibility he would be unhappaving been
forced to leave his home town and his family. N#wdess, | am
satisfied that he too would do a good job in emguthat this did not
unduly interfere with his capacity to care for tt@ldren during the
times that they would spend with him. As [Mr MJigan his own
evidence, “life is about change” and he is a peratm can be
innovative when the need arises.

[Mr M]'s counsel did endeavour to cross-examimethe basis
that there was not much prospect of [Mrs M]'s rielaghip with [Mr
B] continuing into the future. In this regard, [pMM] frankly
acknowledged that in the event she went to [théeBastates] and her
relationship with [Mr B] failed, she would remaiivihg in [the
Eastern states]. | did not consider it productwellow this line of
guestioning to proceed. It is well-known that maalationships fail
and that it is often claimed a greater proportibeexond relationships
fail than first relationships. It is also the cdbkat [Mr B] has never
lived in what could be described as a very longateelationship.
More importantly, he has never lived in a home &lhbeere are young
children. Given the nature of his work, and treepl pattern involved,
| accept that there is a prospect there will be esdemsion in his
relationship with [Mrs M]. | therefore accept thhere is at least an
“average” possibility that the relationship willtinhately break down.
This would be unfortunate, not only for [Mrs M], tbalso for the
children who would have been removed from the ityvhich they
have always lived and from the company of theirepded family.
Nevertheless, [Mr B] and [Mrs M] have known eachestfor much of
their lives and they have been expending a sigmfiamount of
money and effort in re-establishing and maintairthrgr relationship.

| accept that the nature of their relationghiguch that [Mr B]
would prefer to give priority to his career rattiean moving to Perth
to live with [Mrs M]. | do not find this to be aeterminative factor,
especially as | have also concluded that it is nlikely [Mr M]
would give preference to his career and choosevéodlose to his
relatives and friends in Perth rather than movnfilte Eastern states]
to have more regular contact with the childrenwduld not be fair to
judge either [Mr B] or [Mr M] (and the strength tbfeir relationships
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with others) on the basis of excruciatingly diflicdecisions they
have been forced to make by the current circumstanc

At the end of the day | found this a very difit decision to
make. The aspirations of both parents are peyfdetjitimate.
Regrettably, the desires of one (and perhaps Ipatis} be dashed as a
result of the decision that | am forced to make.

During the course of the hearing, | gave ndiicthe parties that
| was not bound by the proposals they were eactingufiorward. |
have power to make such orders as | consider woelth the best
interests of the children. In particular, | foradbwed that it was open
to me to make an order that would require [Mrs Miemain in Perth
for some time, but on the basis that at the ertaifperiod she would
have liberty to live in [the Eastern states].

Having given the matter further thought, | deiieed that this
was the outcome that would be in the best intexstise children. |
did not come to this decision on the basis of ihpe compromise or
a way to “split the difference” in a hard case.have come to the
decision because | consider that in the mediunonig-term it will be
in the best interests of the children for theim@ary carer to be able to
live with the partner of her choice. On the othand, the children,
but especially [C], are very young — and in my viewt quite ready
to cope with all that the move to [the Easternestiatwill entail.
Hence in the short-term, | consider the mothegtimate aspirations
will need to give way. In coming to my decisiorarh comforted in
the knowledge that [Mr M] is a very good father atht if the
enforced separation is having a deleterious impadhe children, he
is able to move to [the Eastern states] to livelase proximity with
them.

If [Mrs M]'s relationship with [Mr B] is strongnough to last the
test of time, it will be strong enough to last faether (but defined)
period of separation | have in mind. During thesipd, the children
will mature to some extent and be somewhat beltierta manage the
regular travel and long distance communication whtir father when
they move over to [the Eastern states]. In comagiy decision, |
have not overlooked the other connections the @nldhave in Perth,
including grandparents and other relatives. HowdgWérs M] has put
forward a workable and realistic proposal to enstire children
remain in contact not only with their father, bigaahis family.
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| have decided that [Mrs M] should be permitieteave Perth at
the end of the 2008 academic year. By that stdgdewill be at the
age where she would be soon expected to commercndaay
education in [the Eastern states]. [C] will betj8syears of age;
however, being nearly two years older than atithe of trial, he will
be better able to cope with the regular travel baokl forward
between Perth and [the Eastern states]. Botlremlwill be at (or
fast approaching) an age where they can keep itacowith their
father not only by telephone, but also over thesrimét, which |
consider to be an important and valuable meansaafenm children
keeping in contact with absent loved ones.

| acknowledge that prior to the move being mékies M] and
[Mr BJ's relationship may collapse under the pressiwof distance. In
this regard, | accept [Mrs M]'s contention that tmature of
relationships between two adults is of a differeharacter to the
relationship children have with their parents amak there is a better
prospect of children of this age maintaining a lodgtance
relationship (with regular visits) than there isaof adult couple doing
the same thing. However, if, for some reason, rdationship
between [Mrs M] and [Mr B] does break down betwewmw and
when [Mrs M] is permitted to leave, | consider thalance would
have shifted in favour of it being appropriate fbe children to
remain long-term in Perth. It will therefore becassary for [Mrs M]
to advise [Mr M] in the event that she ceases lpdnrelationship
with [Mr B]. He is likely to become aware of thisany event if [Mrs
M] ceases making her regular visits to [the Easséates].

Orders

85

There was little discussion at the trial conoey the precise
form of orders that would be appropriate in thenefdirs M] was
permitted to relocate to [the Eastern states]. aTagnificant extent
the form of orders will depend on whether or notr[M] now
proposes to follow her and the children. Accorflind do not
propose to formulate the precise form of orderst twauld be
appropriate to give effect to my judgment. | wouldtead invite the
parties to seek to agree those orders and to ranawith a Minute.
In the event that agreement cannot be reached @saés, the parties
may request a special appointment and | will makg decision
required.
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Postscript

86 Shortly after the trial concluded, my Associateote to the
parties to inform them that | had determined tihits| M] should be
permitted to relocate to [the Eastern states],nmatuntil during the
holidays at the end of the 2008 academic yearid Isd knowing it
would take me some time to settle the reasonaufigment that | had
already drafted. | also knew that [Mrs M]'s leagas about to expire
and that both parties would be anxious to knowdbht&ome of the
proceedings.

| certify that the preceding [86] paragraphs ateia copy of the reasons for
judgment delivered by this Honourable Court

Associate



