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Order
1 In application P11577/2021 the decision of the Responsible Authority is affirmed.  
2 In planning permit application WH/2020/1213 no permit is granted.
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Information
	Description of proposal
	Construction of a second dwelling to the rear of the existing dwelling, alterations and additions to the existing dwelling and associated tree removal.

	Nature of proceeding
	Application under section 77 of the Planning and Environment Act 1987 – to review the refusal to grant a permit. 

	Planning scheme
	Whitehorse Planning Scheme.

	Zone and overlays
	Neighbourhood Residential Zone - Schedule 5 (NRZ5).
Significant Landscape Overlay - Schedule 9 (SLO9).

	Permit requirements
	Clause 32.09-6 (Construct two or more dwellings on a lot in NRZ5).
Clause 42.03 (remove, destroy or lop vegetation and construct a building or construct or carry out works within 4 metres of a protected tree in SLO9).

	Relevant scheme policies and provisions
	Clauses 11, 15, 16, 18, 21.01, 21.05, 21.06, 22.03, 22.04, 32.09, 42.03, 52.06, 55, 65 and 71.02.

	Tribunal inspection
	An unaccompanied inspection of the locality was undertaken on Wednesday 8 June 2022.

	Land description
	The site is located on the southern side of Shepherd Street with a short side abuttal to Beech Street. It has a frontage of 17.37 metres, a depth of 50.44 metres and an area of 875.9 square metres. It has access to Beech Street in the southeast corner via an 8 metre long by 4 metres wide laneway. Beech Street is a cul-de-sac terminating adjacent the laneway. 
The site has a fall from the north to south of approximately 4.3 metres. 
The site is currently occupied by a brick dwelling which presents as single storey to Shepherd Street but rises to two storeys at the rear due to the slope of the land. 
Vehicle access is via a crossover and driveway along the western boundary. 
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Reasons[footnoteRef:1] [1: 	The submissions and evidence of the parties, any supporting exhibits given at the hearing, the statements of grounds filed, and expert evidence have all been considered in the determination of the proceeding. In accordance with the practice of the Tribunal, not all of this material will be cited or referred to in these reasons. ] 

An Unbalanced proposal
Whitehorse City Council (Council) has refused an application to construct a new double storey dwelling behind an existing dwelling in a residential area in Surrey Hills. The existing dwelling is to be retained but altered. Vegetation in the rear yard needs to be removed and new planting established. Uniquely, the site benefits from secondary vehicular access to Beech Street to the southeast. 
The site has a significant 4 + metres downward slope from front to rear such that the existing dwelling presents as single storey as it faces Shepherd Street but has a two storey form at the rear through the inclusion of a lower ground floor. The effect of land slope can best be seen on the east elevation.
[image: ]
The applicant has sought a review of Council’s decision to refuse the application, which was made contrary to an officer’s recommendation to grant conditional approval. 
The seven grounds of refusal can be summarised as:
Being contrary to local policies concerning environment, housing, residential development, and tree conservation.
Not adequately respecting neighbourhood character, amenity, and the provisions of the NRZ.
Failing to meet landscape objectives and decision guidelines in SLO9.
Failing to meet clause 55 requirements for neighbourhood character, landscaping, parking location, walls on boundaries, overlooking and solar access to open space.
Bulk and visual impacts to neighbouring properties.
Insufficient tree planting opportunities around the proposed dwelling.
Unacceptable vehicle access arrangements to the new dwelling from Beech Street. 
Three neighbours have joined as parties to support the decision to refuse the application. Whilst their submissions focussed on specific matters of concern such as adverse impacts on trees and parking, they also share Council’s concerns set out in the grounds of refusal.
For the reasons which follow, I support the decision to refuse the application.
My Assessment
Two dwellings on a lot of nearly 900 square metres would appear to be a very modest increase in the number of dwellings. However, density or the number of dwellings per lot is often a poor indicator of the intensity of built form and how well a development responds to local policy and the physical site context. 
My primary reason for refusing the proposal is because retention of the existing dwelling is a significant constraint on the achievement of a site responsive site layout. It results in a development which effectively squeezes the new double storey dwelling into less than one third of the site. The site has an area of 875.9 square metres and the existing dwelling occupies by far the largest land area of around 580 square metres or 66% of the site. In contrast the new dwelling occupies approximately 295 square metres or 34% of the site. 
Because of the significant land slope, the following first floor plan most effectively depicts the overall extent of built form of both the existing and proposed dwellings and the two third/one third division of the site referred to in the previous paragraph.  
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It is true that the proposal achieves most of the numeric or quantifiable requirements of the planning scheme such as site coverage (41.3%), permeability (47.7%), garden area (45.5%) and number of canopy trees (2 per dwelling). Those statistics are correctly calculated for the whole site, but they do not provide an accurate understanding of the built form impacts of inserting a double storey dwelling into the rear yard of the existing dwelling.
In addition to the limited opportunities to provide canopy trees and other vegetation around the new dwelling which is an important outcome sought by character and landscape policy, there are also shortcomings arising from retaining the existing dwelling. These include open space which is neither on the north side of the dwelling nor conveniently accessible from a living room.
In neighbourhood character terms, the proposal would result in a great preponderance of built form at the rear of the site where it is closest to the secluded open space on adjoining properties. A 3 metre wide easement set away from the southern boundary has the benefit of requiring built form to be set off that boundary. However, it also limits the opportunity to plant taller canopy trees in accordance with planning policy. As I later discuss, the NRZ5 contains a specific decision guideline about providing sufficient permeable space not encumbered by easements to enable canopy trees. I consider the ability to plant canopy trees becomes even more important in terms of ameliorating visual bulk when there is a considerable difference in ground level between adjoining sites as occurs here between the site and No 25 Beech Street.  
I do not recite in detail the decision guidelines for NRZ5, the character statement for Garden Suburban Precinct 2 (GS2) applying to this locality or policy for limited change areas which also applies to this locality. 
However, I record that three of the four decision guidelines for the NRZ5 are:
The potential for trees and vegetation to be provided between dwellings on the same site.
Whether there is sufficient permeable space that is not encumbered by an easement to enable the planting of canopy trees.
Development should provide for the retention and/or planting of trees, where these are part of the character of the neighbourhood.
Whilst I acknowledge that the area does contain a variety of single and double storey medium density developments, it also contains many dwellings on single lots set in landscaped gardens. My inspection of the locality enabled me to view the diversity of housing including nearby medium density developments referred to in submissions. I accept these influence an understanding of existing neighbourhood character.
But the Whitehorse Planning Scheme, unlike other planning schemes without specific neighbourhood character policies, places an emphasis on preferred future character rather than existing neighbourhood character. This emphasis can be seen, for example, in the decision guidelines for the NRZ5 and the objectives for limited change areas in clause 21.06-3. Policy at clause 21.01 recognises that trees are an integral aspect of the municipality and a key determinant of the character of the residential areas. According to clause 21.05-1, Council’s interim Urban Forest Strategy has set a target for canopy cover of at least 30% by 2030.
For neighbourhood character, the preferred character statement for the GS2 is:  
The combination of heritage and quality older style dwellings and well designed contemporary buildings set within large gardens will continue to form the key characteristics of this area. New dwellings will be sited in generous gardens to reflect the spacious qualities and the dominance of planting in the streetscape. Buildings or extensions will respect neighbouring properties from earlier periods, in scale and siting.
The vegetated character of the area will be maintained by retaining consistent front setbacks that allow for trees and shrubs. Buildings will be set back from side boundaries to provide a visual separation reflecting the typical rhythm of the streetscapes. Low or open style front fences will allow private gardens to contribute to the leafy character of the area.
Areas with good access to trams and train stations will accommodate more dwellings with slightly more compact siting than the remaining residential areas, but with the continued incorporation of trees and gardens, and high quality, responsive design.
I acknowledge Mr De Giovanni’s submission that the character statement is heavily focussed on streetscapes (e.g. retaining consistent front setbacks, side setbacks to reflect typical streetscape rhythm). However, there is also an intention that in areas with good access to trams and trains and more compact siting that there will be a continued incorporation of trees and gardens and high quality, responsive design. I note that the Riversdale tram line is approximately 500 metres to the south and it is therefore reasonable to suggest that the site has good access to that tram service. There is also reference in the statement to well-designed contemporary buildings set within large gardens continuing to form the key characteristic of the area.
The site is also affected by SLO9 which includes the following landscape character objectives to be achieved:
To retain and enhance the canopy tree cover of the Garden and Bush Suburban Neighbourhood Character Areas.
To encourage the retention of established and mature trees.
To provide for the planting of new and replacement canopy trees.
To ensure that development is compatible with the landscape character of the area.
When taken together, these relevant parts of the planning scheme have a consistent theme of seeking to retain and enhance the vegetated canopy and character of the municipality. That can only be achieved by providing adequate space around dwellings to enable the planting and growth of canopy trees and other vegetation. 
One of the permit requirements in this proposal is for the removal of trees in accordance with the SLO9. Relevantly, a permit is required to remove, destroy or lop: 
A tree that has both:
· a height less than 5 metres; and
· a single trunk circumference of less than 1.0 metre at a height of 1.0 metre above ground level.
Whilst there was some uncertainty as to the total number of trees being removed, including those requiring a permit under the SLO9, I would not necessarily oppose their removal provided they were replaced by a comprehensive landscape proposal including canopy trees and more extensive areas of vegetation including in and around the dwellings. I am not persuaded that the narrow planting strips along the boundaries and between the two dwellings will provide much in the way of a landscape contribution given the clearance required for paths and service areas. As an example, I note there is no space for planting between the proposed dwelling and the eastern boundary. 
I remain concerned about the impact of buildings and works on trees on neighbouring sites, including the laneway. According to Mr Williams, there will be major encroachment into the root zones of Trees 9, 15, 16, although he considers they can be protected by ground protection and low impact excavation. He fairly acknowledged that: 
Protection measures must be implemented and maintained to avoid excessive disturbance to most trees being retained. The design meets protection obligations sufficiently but will rely on contractor care extensively.
A different design response with buildings and works located further from boundaries would limit these risks, whilst also achieving the extent of landscaping I have discussed earlier in my reasons.  
A simple and equal division of the land would create two lots each of approximately 438 square metres in area. In making this analysis I stress that I am not concerned about density but rather intensity of development. What does concern me is neighbourhood character and the way the new double storey dwelling has been ‘jammed’ into such a small area of the site while the existing dwelling retains a more open, spacious appearance from the street. 
Whilst I accept that keeping the existing dwelling helps retain streetscape character and has environmental benefits by recycling an existing dwelling, I am not persuaded that the streetscape character is so homogenous or the dwelling so well designed that it justifies approving a development that has shortcomings that only arise because of the desire to retain the existing dwelling. Older dwellings often do not meet current design standards in terms of internal amenity, energy efficiency and orientation of open space.  
Respecting neighbourhood character is not necessarily achieved by retaining an older dwelling which is at complete odds with the new dwelling being placed at the rear of the site. Such an approach may work where a single new dwelling is being located behind a dwelling of great intrinsic character, and in a street with a uniformity in design, scale, setbacks, use of building materials and so forth, but that is not the case here where the existing dwelling appears to have little intrinsic merit except that it is a large dwelling set off all boundaries.
If a medium density development is to be constructed on this site then removing the existing dwelling or more evenly dividing the lot into two would allow for a much more efficient site layout with a more equal distribution of space between the front and back dwellings, a layout for the front dwelling which provides direct and convenient access from living areas to open space, and allow for the planting of canopy trees in accordance with policy for sites in SLO9 (both the number and the planting area).  
The proposal also needs to meet the requirements of Clause 55. Council’s grounds of refusal identified six requirements not met. I have discussed neighbourhood character and landscaping. I accept the other requirements concerning walls on boundaries, overlooking and solar access to open space could be overcome with changes to the current design. These alone would not cause me to refuse the application but when taken with the other shortcomings I have discussed, are indicative of a proposal that is not acceptable or worthy of support.
One of Council’s grounds of refusal together with submissions by neighbours concerned the practicality of providing access arrangements to Beech Street. I acknowledge that the site has the benefit of legal access to Beech Street and that in principle, there should be no objection to gaining access from that location. I accept that parking and vehicle movement can be problematic at certain times at the end of Beech Street adjacent the site. Whilst I do not agree with all the criticisms made about the poor sense of address (visibility of the mailbox and front door), I do acknowledge that the access arrangements would need refinement if vehicle access were to be provided to Beech Street. My refusal of this proposal provides the applicant with an opportunity to reconsider the whole design response, including vehicle access arrangements if the existing dwelling is replaced. 
Conclusion
I consider it uncontroversial that a site of this size in the NRZ5 has strategic support in planning policies for two dwellings. The site is in a well serviced, established suburb. However, as is so often the case, it is not a question of whether a site can be developed for two dwellings. Instead, it is more usually a question of whether the intensity of a proposal is acceptable having regard to the site context and the planning controls and policies applying to any given site. 
Despite being a relatively large lot, the retention of the existing dwelling has compromised the ability to achieve the outcomes sought in local policy, particularly those concerning the planting of canopy and other vegetation in and around dwellings to maintain and enhance the tree canopy of the municipality. I accept that retaining the existing dwelling has benefits in maintaining the streetscape character in Shepherd Street, but I am less convinced about the suggested benefits of recycling the existing dwelling. 
Based on my assessment of the proposal having regard to the submissions made at the hearing, I have not been persuaded that the proposal is an acceptable response to the site context or the policy outcomes sought for this neighbourhood, and that it does not provide a net community benefit in its current form. 
decision
Having regard to all the above, I will therefore order that the decision of the Responsible Authority be affirmed, and no permit is issued.



	J A Bennett
Senior Member
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