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Order

1 Pursuant to clause 64 of Schedule 1 of the Victorian Civil and Administrative Tribunal Act 1998, the permit application is amended by substituting for the permit application plans, the following plans filed with the Tribunal:

	· Prepared by:
	MPS Architects

	· Drawing numbers:
	DA01-45, Garden Area Plan & Garden Area Calculations.

	· Dated:
	5 March 2020 and 17 March 2020 (comprising the Garden Area Plan & Garden Area Calculations)


2 In application P1994/2019 the decision of the responsible authority is set aside.

3 In planning permit application 717726 a permit is granted and directed to be issued for the land at 40 Dalton Road, Thomastown in accordance with the endorsed plans and the conditions set out in Appendix A.  The permit allows:

· Multi dwelling development and removal of native vegetation.
	Megan Carew

Member
	
	


Appearances
	For applicant
	Ms Mimi Marcus, Solicitor, Marcus Lane Group
She called the following witnesses:

· Mr M Negri, Town Planner

· Mr J Patrick, Landscape Architect

· Mr M Sheppard, Urban Design
· Mr J Kiriakidis, Traffic Engineer

	For responsible authority
	Mr T Montebello, Solicitor, Maddocks

	For referral authority
	No appearance


Information
	Description of proposal
	Use and development of the land for 69 dwellings. All dwellings are two storeys and are presented in a variety of formats including some reverse living dwellings. 
Some dwellings front onto Parklands Drive while others will front a new common property/ private internal loop road. A park is proposed in the north east section of the site around a significant river red gum. Visitor car parking is proposed along the internal road. The proposal includes private and communal landscaping and associated works. 

	Nature of proceeding
	Application under section 77 of the Planning and Environment Act 1987 – to review the decision to refuse to grant a permit.

	Planning scheme
	Whittlesea Planning Scheme

	Zone and overlays
	General Residential Zone-Schedule 4
Vegetation Protection Overlay-Schedule 1

Development Contributions Plan Overlay- Schedule 3

Abuts a Road Zone- Category 1 (RDZ1)

	Permit requirements
	Clause 32.08 to construct two or more dwellings on a lot.
Clause 42.02-2 to remove native vegetation under the VPO1
Clause 52.17 to remove native vegetation
.

	Relevant scheme policies and provisions

	Clauses 9, 10, 11, 12, 13, 15,16, 17, 18, 21, 22.01, 22.02, 22.10, 22.11, 22.16, 32.08, 42.02, 52.06, 52.17, 52.29, 55 and 65

	Land description
	The review site is located within an established suburban area. It comprises 1.891 hectares of vacant land located on the south side of Parklands Drive and east of Dalton Road (there is no legal access to Dalton Road due to a tree reserve). To the south is the reservation for the Metropolitan Ring Road and to the west is the Yan Yean Pipe Track. The site has a gentle slope from the west to the east and contains scattered vegetation (refer to Figure 1).

Figure 1: Aerial photo (Source: Nearmap)
Review site
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Reasons

What is this proceeding about?

1 The applicant seeks to construct an integrated housing arrangement on this 1arge vacant parcel of land adjacent to the Metropolitan Ring Road in Thomastown. The amended plans substituted at the hearing show a reduction in dwelling numbers from 73-69 together with modifications to the site layout. The dwellings are grouped and front either Parklands Drive or a proposed common property internal road loop. A pocket park is proposed as communal open space fronting both Parklands Drive and the internal road. The applicant says the proposal is a good response to the strategic and physical context of the site.
2 Council says that the proposal does not provide an acceptable design response. It says that it will present poorly to Parklands Drive and will not respect the neighbourhood character objectives of the planning scheme. Council accepted that the proposal would create limited off-site amenity impacts given the separation of the land from nearby neighbourhoods. A number of statements of grounds where received by the Tribunal which also raise concerns about the extent of development and traffic.

3 The key issues in this matter centre on the proposed site layout and built form including:

· Is the presentation of the dwellings to front onto Parklands Drive acceptable?

· Is the impact on the avenue of street trees on Parklands Drive acceptable?
· Is the scale and massing of the dwellings that front the proposed common property road appropriate? 

· Do the dwellings present well to the proposed park, the Yan Yean pipe track and the constraints of the main road abuttals?
· Is the overall landscaping response acceptable and are significant remnant trees retained?

· Is internal amenity acceptable?

· Are traffic and car parking considerations addressed?
4 I must decide if a permit should be granted and if so, what conditions should apply. I have considered the submissions and material before me and have had regard to the applicable policies and provisions of the Whittlesea Planning Scheme. I find that the proposed design response will create a well designed and cohesive cluster housing development. However, I have required some minor modifications by conditions. My reasons follow.
WHAT ARE MY FINDINGS?
5 There was no dispute between the parties that the site is suitable for medium density housing subject to a suitable design response. Council in its submission acknowledged that the site had capacity to accommodate change. 
6 The review site is a very large vacant infill site within the General Residential Zone. It enjoys a reasonable level of access to services including the Thomastown and Lalor Neighbourhood Activity Centres. It is identified in Council’s housing strategy (Clauses 21.09 and 22.16) as a “Neighbourhood Interface” change area where the policy seeks to:
Encourage medium and standard density residential development in Neighbourhood Interface Change Areas that provides a suitable transition between more intensive change areas and standard density housing
.
7 The policies refer to the Housing Diversity Strategy 2013-2033 as a reference document. The difference between the areas of expected housing change is shown in the diagram below (Figure 2). Preferred housing types in the Neighbourhood Interface areas include detached dwellings, dual occupancies/ duplexes, townhouses and multi units. 
8 The more established residential areas to the north and east of the review site are within the “Suburban Residential” change area where the scheme encourages standard density housing that maintains and enhances the amenity of the surrounding neighbourhood in Suburban Residential Change Areas. The different objectives of the planning scheme for the review site compared to the older parts of the estate is reflected in the application of the Schedule 4 to the zone, as opposed to Schedule 5 which applies in the established residential areas to the north and east of the review site.
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Figure 2: Housing change areas (p61)
9 Both Council and the applicant agreed that that the neighbourhood character response for this site will reflect the character objectives for Neighbourhood Interface Areas. The approach of both parties was consistent with recent changes to the State Planning Policy framework in Amendment VC169. I agree that the question is whether the design response is acceptable in terms of neighbourhood character, built form and landscaping considerations (discussed below).

10 The proposal will provide for increased housing diversity when viewed in the context of the existing residential areas. Mr Montebello criticised the lack of diversity within the proposed development and specifically the limited provision of accessible dwellings. He noted that all the dwellings comprised at least 3 bedrooms whilst only a few had a bedroom at ground level. Clause 22.16 seeks to:

To support the development of accessible and adaptable housing to accommodate residents with different abilities, including non-ambulant residents. For the purpose of this policy, accessible housing is defined as a dwelling containing a kitchen, bedroom, shower, toilet and wash basin at ground level that is usable by everyone regardless of their age and abilities. This definition will expire if it is superseded by an equivalent definition or policy in the Victoria Planning Provisions.

Provision of accessible and adaptable housing at a rate of 1 for every 10 dwellings in a development of 10 dwellings or more is targeted together with variation in the number of bedrooms. 
11 The applicant accepted that more dwellings could be made accessible by including a bedroom at ground level. Mr Negri provided an indicative plan to convert several dwellings (Plan FLT- 48V-08) 31 August 2020). This plan shows a typical townhouse with a double garage and living areas at ground level and three bedrooms above, being converted to a four-bedroom townhouse with a new bedroom at ground level and a loss of one garage car space (a tandem arrangement would be provided). The applicant did not object to a condition requiring a minimum of 6 accessible dwellings and I find that this should be accommodated within the development to provide for greater diversity consistent with the local policy.
12 The local policy at Clause 21.09-3 also includes targets for the inclusion of social and affordable housing in the structure planning of any established or greenfield housing development. Such objectives are to be supported, but the planning scheme does not require the provision of these targets. The provision of a social and/ or affordable housing component in a project may be something that lends support to a proposal but I find that the lack of such provision is not fatal to this application. 
site layout and design response

13 Clause 22.16 includes the following objectives:

· To achieve preferred character and design objectives by encouraging generous landscaping and high quality design of multi-dwelling development. 

· To encourage residential development that maintains and enhances internal and external amenity for existing and future residents.
14 The schedule to the zone sets out neighbourhood character objectives as follows:

· To support a preferred neighbourhood character that balances the scale of development with landscaping and ensures sensitive transitions in height from existing dwellings. 

· To encourage contemporary building designs with variation and breaks in building form to soften the visual bulk of development through elements such as eaves, hipped or gabled roof forms and setbacks at upper floors. 

· To improve landscape character by providing generous landscaping including canopy trees in front and rear setbacks to soften the visual impact of development. 

· To encourage functional secluded private open space at the rear of the dwelling through its orientation and design.

The schedule includes variations to the Clause 55 requirements for landscaping and private open space.

15 In the housing strategy
 there is some guidance as to the built form and landscape outcomes sought:

	Height 
	A range of low to medium building heights that support some housing diversity. 

Building heights that integrate well with existing housing stock. 



	Setbacks
	Moderate front setback to provide sufficient space for landscaping and a medium canopy tree. 

Sufficient side and rear setbacks to allow for some landscaping and external access to the rear. 

	Site coverage
	Medium site coverage to facilitate a balance between increased densities and landscape opportunities. 

	Private open space
	Usable private open space. 

	Landscaping
	Landscaping to complement medium density built form. 

Medium sized canopy trees in the front setback. 

Large canopy tree in rear setback. 


16 Council submits that the proposed site layout requires refinement. It says that the proposal does not achieve a balance between landscaping and built form as sought in the local policy and does not transition well to the neighbourhood character of the suburban residential areas.
17 The applicant submits that the proposal is an acceptable response to the planning policy objectives for change in this area and the neighbourhood character. Mr Negri’s evidence was that the design responds to the strategic, physical and neighbourhood character conditions of the site. The evidence of Mr Sheppard was that the site is “an island from a character perspective” as it does not lie opposite any residential frontages. Mr Sheppard considered that the separation of the review site from nearby residential areas, together with its different designation as a neighbourhood interface area makes a townhouse response acceptable.
18 The planning scheme has different expectations for this site as opposed to the suburban residential areas to the north and east. I find that development parcels of this size, separated from the nearby residential precincts can develop a distinctive residential character.  However, the response also needs to meet the specific preferred character objectives set out in the policy and schedule to the zone that seek a balance between landscaping and built form. 
Is the presentation of the dwellings to front onto Parklands Drive and the impact on the avenue of street trees acceptable?
19 Parklands Drive is a wide road reservation that slightly meanders, the nature strip varying in width. Each side has established plantings of irregularly spaced Red Box trees. The north side of Parklands Drive comprises the rear paling fences of properties. The avenue of trees makes a positive contribution to this precinct and serves as an entry to the traditional subdivisions that have occurred further to the east. 
20 The proposal has a frontage of 293.60 m to Parklands Drive. Dwelling 1 (the closest to Dalton Road) will have a side presentation. Council was critical of this elevation as bland and unarticulated. The evidence of Mr Sheppard was that this was a dwelling of modest scale with good setbacks to the north. I am satisfied that the presentation of dwelling 1 is acceptable taking into account its location close to the intersection, its setback and the extent of fencing shown which does not extend past the garage.

21 Dwelling 69 (to the east of the easternmost internal road link) also has a side presentation to Parklands Drive. This is acceptable given the setback provided, the two-storey form and the limited extent of fencing. 

22 Between the newly created road loop are dwellings 7-23 that front onto Parklands Drive This is a positive outcome compared to the rear interface treatment on the north side. These dwellings are all two storey and grouped in runs of two or three with small ground level gaps provided between dwellings 10/ 11, 14/15, 18/19 and 20/21. The effectiveness of these gaps is generally limited except for 10/11 and 18/19 where there is good upper level separation. The front setback to these dwellings is generally only 3.4m from the title boundary, but the 7m deep rear setback for south facing open space is achieved. Low and open front fencing is proposed.
23 The dwellings are not rear loaded, so there will be new crossovers created to the street (dwelling 7 has its garage to the internal road). The crossovers have been spaced to minimise the impact on the avenue of street trees. It is noted that the impact on Tree 23 can be managed by realigning the access for dwellings 8/9 slightly to the east while maintaining a 7m separation to the next crossover. The crossovers to dwellings 11 and 12 can be modified slightly to further protect Tree 24. Tree management measures such as permeable paving will be required to protect these trees during construction. However, this means that the ability to achieve 7m between them to enable a car space on street is also limited. The arrangement also requires a “cut through” of the existing speed management island to provide direct access to dwelling 19. 
24 I am generally satisfied that the street trees can be retained subject to tree management conditions. In addition, there is an opportunity to infill new street trees in front of dwellings 9 and 10 and 21 and 22 subject to Council consent. 
25 Council did not support the traffic island cut through for dwelling 19 as Council says this opportunity for landscaping is important in Parklands Drive. I find that this is a matter for Council. I accept the evidence of Mr Kiriakidis that the cut through is safe and efficient from a traffic perspective. If the Council does not support this cut through, this dwelling will have to use the internal link road to navigate to its access. I have included a requirement for a public realm works and landscaping plan.
26 The proposal will result in the loss of street trees 22 and 34 to create the two access points to the internal road. In addition, the loss of tree 33 is likely due to the impact on the structural root zone. The possibility of modifying the eastern internal road alignment to better protect Tree 33 was discussed at the hearing. The evidence of Mr Kiriakidis was that this could be done but would affect the crossover location for dwellings 68 and 69. On balance, I find that the loss of this street tree if required with functional layout design is acceptable given the location of the proposed park at this intersection.
27 Council submitted that the Council says “wall of dwellings” between dwelling 7 and 23 needs to be further broken up, with improved setbacks to Parklands Drive and a greater contribution of landscaping (refer to Figure 3). Council says that the setback should be a minimum of 4m as required in the standard at Clause 55. Council is not satisfied that the proposal provides the type of landscape response intended for this area to Parklands Drive. 

28 Mr Negri and Mr Sheppard supported the reduced setback. Mr Negri noted that the reduced setback made efficient use of the site compared to a rear loaded solution and enabled the rear setbacks to comply with the requirements for south facing private open space. I requested the provision of shadow diagrams at the conclusion of the hearing (provided 7 September 2020 to all parties) to assist me to understand the impact of requiring an increased front setback. 

29 Mr Patrick’s landscape concept plan (10 March 2020) shows the provision of Kanooka/ water gums shared between two dwellings, with additional crepe myrtles within areas between driveways. In the context of this site, I find that the reduced front setback is generally acceptable given the width of the nature strip, the meandering nature of the road and retained avenue of trees. I am satisfied that the landscape concept plan provides for enough landscaping to soften the building form and creating a landscaped character over time. I have required some minor modifications to remove separate pedestrian pathways to increase landscaped area for understorey planting within the front setbacks of the dwellings. 
30 I share Council’s concerns about the proposed crepe myrtle trees in the centre of driveways but accept Mr Patrick’s advice that this species will grow successfully in such situations if permeable paving over structured soils is provided. “Ownership” of the tree can be determined at any future subdivision.
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Figure 3 Perspective dwellings 7-13 Source: Amended Application Plans

31 I generally find that the design of the townhouses with their pitched roof forms reflects the pitched roof forms of more traditional housing stock. Articulation is provided through garage setbacks, porches, windows and materials. The breaks provided between dwellings 10/11 and 18/19 are effective and will assist in reducing the sense of a “wall” of dwellings. However, I agree with Council that the total run is not sufficiently spaced. I find that a larger break is required between dwellings 14 and 15 so that the separation is at least 3m at the ground and upper level (with no changes to the spacing of the remaining dwellings). This may require a reduction in the size of these units.
32 Council raised concern about the variation of materials, colours and finishes within the proposal overall. The plans provide a schedule of materials and colours and finishes. These are not applied to the elevations in any way. The evidence of Mr Sheppard was that a simple consistent scheme could be effective. I agree, but it is important that there is sufficient variation to differentiation between dwellings and that the elevations clearly show the material application. I am satisfied that this can be addressed through conditions.

Is the scale and massing of the dwellings that front the proposed common property road appropriate? 

33 I am satisfied that this development can create its own character internally to the private road, provided that the overall balance of dwellings and landscape is achieved. Council says that this has not be achieved, that the dwellings are cramped and that there will be little common property landscaping with small front setbacks. 
34 The internal road is to act as common property or a private road for this development. Dwellings 1-6 on the western side of the road back onto Dalton Road. These dwellings have generous front setbacks capable of accommodating landscaping. The rear yards for these dwellings will protect Trees 15, 17 and 18 (River red gums) with the removal of two trees (16 and 19). While Council sought the retention of all these trees, I find that the removal as shown is acceptable based on the arboricultural report submitted with the application
 and the evidence of Mr Patrick.
35 Council noted that the garages for dwellings 5 and 6 sit forward of the dwelling entries and that dwelling 6 has no habitable room facing the street at ground level. The design of these dwellings protects Tree 15. There is passive surveillance from the first floor of dwelling 6 and with a requirement for a glass entry door I find that this is acceptable.
36 Dwellings 7 and 24 have side elevations to the internal accessway. Council submitted that dwelling 24 was too “tight” and noted that  the corner was only setback 795mm at ground level and 715mm at first floor. I agree with Council that this dwelling should be further setback to achieve a minimum setback of 1.5m at both levels. This could be achieved by slightly reducing the ground level gap between dwellings 27/28 if required. 
37 The central dwellings on the north side of the internal road achieve a setback of 3.4mm. The dwellings on the south side of the internal road 42-53 also have similar setbacks. Landscaping can be improved through removal of the separate pedestrian pathways. 
38 Front setbacks reduce substantially for dwellings 54 through to 62. Garages are also close to the street (the evidence of Mr Kiriakidis is that this is to discourage tandem parking). The front setbacks are reduced to also achieve compliant rear setbacks to south facing private open space. Council noted that in some cases the habitable room windows would be too close to the road (not complying with Clause 55).
39 I am not persuaded that these dwellings acceptably provide for landscaping to the frontage consistent with the objectives of the zone, nor do I consider that the rear open space areas against a 3m high sound wall are necessarily a good design outcome in this case. A number of these dwellings are reverse living, which do make sense here as balconies can face north and the rear yards would have a lesser amenity due to the sound wall. Mr Negri indicated that additional setbacks could be achieved for these dwellings, as the rear areas would act more like service yards. 

40 I find that greater front setbacks are required. I did consider the possibility of removing the southern footpath on to achieve more landscaping, but on balance consider that there is a benefit to retaining the footpath. Taking into account the shadow diagrams, I find that dwellings 54-57 should be reconfigured to provide a minimum setback of 3.5m to the garages and 3m to the dwellings (at ground and first floors). A reverse living arrangement would be acceptable to achieve this if desired. Dwellings 58-59 should adopt a reverse living arrangement as for 60-61. Dwelling 62 should also be set back so that the garage aligns with that of dwelling 63. 

41 The remaining dwellings 64- 69 back onto the Yan Yean pipe track with generous rear setbacks. While the front setback of some of these dwellings is constrained, the location opposite the proposed park makes this acceptable. 

42 Council also expressed concern that 8 of the dwellings had no front room with outlook to the internal road. I am satisfied that passive surveillance is generally good throughout the dwellings. These dwellings should have glass panel front doors to enhance surveillance.
Do the dwellings present well to the proposed park, the Yan Yean pipe track and the constraints of the main road abuttals?

43 I have discussed the relationship of the dwellings on the south side of the internal road to the sound wall to the Metropolitan Ring Road above. I note that an acoustic report accompanied the application
 that considered the impact of noise from the road. The report was based on an earlier site layout. Noise testing found that the existing sound wall did not offer significant protection for some of the site given the elevation of the land and the traffic lanes, but that noise levels would be below the levels sought by VicRoads.

44 In respect to Dalton Road the proposal has rear private open space with fencing abutting. The design of this fencing as fence type A (solid) is generally acceptable. The acoustic report did not consider noise associated with Dalton Road. In these circumstances, I will require acoustic treatment to the fencing to Dalton Road (and the northern return to dwelling 1) to the satisfaction of the responsible authority as a condition of permit.
45 The aqueduct abuts the eastern part of the review site and finishes in a dead end at the ring road reservation. The aqueduct is mown grass and has no formal open space utility at present (although it would be possible to walk along the track. Existing dwelling abuttals to the aqueduct generally comprise high back fences with no consistent theme. The proposal has a very generous setback to the pipe track and provides for passive surveillance through open fencing and dwelling design. The rear fencing is proposed at 1.5m, although a slightly higher fencing to 1.8m would also be acceptable in accordance with the evidence of Mr Negri.

46 The proposed park area is 1162m2, which is a reasonable size for a pocket park. It is centred on the retention of Tree 1 (discussed below). Council was concerned about the presentation of the two abutting dwellings (23 and 41). I agree that the two storey walls of these dwellings would benefit from a greater level of articulation, simply achieved through a variation in materiality between ground and first floor levels. Passive surveillance of the park is well provided for. The fencing to the private open space of the two abutting dwellings is open in style and only 1.5m in height (type C). The style will be able to accommodate tree management requirements for footings to protect Tree 1 located within the park. 
Is the overall landscaping response acceptable and are significant remnant trees retained?

47 The site provides the required garden area of 35% set out in the zone. The neighbourhood character objectives in the zone seek generous landscaping. The schedule varies standard B13 to seek a 6m high canopy tree with a space of 5m by 5m in the front and rear and an additional tree for every 2 dwellings. This is supported by varied standard B28 that seeks increased provision of private open space.
48 The evidence of Mr Patrick is that his landscape concept plan provides for a comprehensive landscape strategy for the site that seeks to take into account the differing areas and aspects of the development and includes concepts for the pocket park.

49 Overall, I find that the proposal with the changes that I have identified above, the landscape concept will achieve a satisfactory landscape outcome throughout the site that responds to the different parts of the development. While front setbacks are small, landscaping opportunities within the rear yards of the dwellings are generous, particularly to the west and east. The central “spine” of back to back open spaces will allow for the sharing of canopy trees as shown on the landscape concept plan, creating a sense of green separating the two rows of dwellings. 
50 Overall, I am satisfied that the level of tree removal is consistent with the character objectives and the objectives of the Vegetation Protection Overlay. I am also satisfied that the removal is acceptable in terms of Clause 52.17 subject to conditions relating to offset requirements.

51 Tree 1 is identified in the Arboricultural Report
 as having high retention value. A further plan provided by Mr Patrick at the hearing (Landscape Concept, 1 September 2020) shows the Tree Protection Zone for Tree 1 in accordance with the Australian Standard and in accordance with Council’s River Red Gum Protection Policy at Clause 22.10. The Australian Standard is larger. I note that this tree has a lean with its canopy extending to the south, away from the adjoining dwellings. I am satisfied that Tree 1, together with a number of other smaller trees have been appropriately protected within the park subject to tree management plan conditions. Mr Patrick’s plan shows indicative landscaping and pathways within the park that can be finalised with Council. 

52 As set out above, I am also satisfied that Trees 15, 17 and 18 can also be acceptably retained within the design response and that the removal of three street trees and protection of the remainder is acceptable. 
53 Mr Patrick made some specific recommendations in respect to the tree management conditions including appointment of a project arborist/ site arborist to oversee the construction and the protection of trees to be retained. These are sensible and I have included them in the conditions.

IS INTERNAL AMENITY ACCEPTABLE?
54 I have considered the size, functionality and sunlight access to secluded private open space areas above. I find that the proposal meets the objectives of Standard B28 of Clause 55 to provide useable private open space that meets the needs of future residents. In addition, residents will benefit from the creation of the pocket park that has excellent access to sunlight.

55 Mr Negri identified the issue of inter-overlooking between dwellings across the central spine. I have addressed this in the permit conditions. 
56 Mr Montebello noted that there are no pergolas or similar structures to offer any solar protection in secluded private opens spaces and that several dwellings have unprotected primarily west facing upper level windows that are provided with no relief from the sun. These matters would need to be addressed in a sustainable design assessment.
Are traffic and car parking considerations addressed?
57 Traffic was a significant issue for objectors to the application and in the statements of grounds received by the Tribunal. There were originally concerns raised about the capacity, safety and function of the Dalton Road/ Parklands Drive intersection by Council’s traffic engineers. Council acknowledged that these concerns have been resolved through recent works undertaken by VicRoads to signalise the intersection of Spencer Street and Dalton Road and to convert the Parklands Drive to left in/ left out only. These works have seen a reduction in vehicle traffic on Parklands Drive to 1700 vehicles per day as set out in the evidence of Mr Kiriakidis. His evidence is that there are now no capacity issues in Parklands Drive, a position supported by Council’s engineers. I find that the traffic generated by this development cannot be accommodated within the road network.
58 The proposal relies on on-street car parking for properties fronting Parklands Drive. Currently due to the location of the traffic island only 4 cars can be accommodated with an additional three spaces east of the internal road. Mr Kiriakidis recommends a modification to the centre line marking to permit an additional 3 cars to park on street. He further noted that those dwellings with double garages could accommodate a third tandem space.

59 Modification of line marking and traffic calming devices within Parklands Drive is a matter for Council, as is the management of any on-street car parking. Rollover kerbing is provided to Parklands Drive and parking occurs across the nature strips in the existing established residential areas to the east. I find that this practice needs to be discouraged along the frontage of the review site due to the tree protection zones of the Red Box trees. The best way to achieve this is with additional understorey planting to prevent access. I have required these matters to be addressed in a public realm landscaping and works condition.

60 The internal road does not comply with Council’s requirements and would be a common property road/ internal accessway. Mr Kiriakidis considered that it would still provide for a functional layout including two-way traffic on a 5.5m wide pavement with indented parking bays and footpaths on each side. He found that the reservation would serve the low number of traffic movements expected daily. I am satisfied that the internal road will be functional and serve the needs of future residents. As set out above I support the provision of the footpaths. There was no condition relating to approval of the functional layout for the internal road and the intersections with Parklands Drive. I have included an additional condition to address this.

61 The development as a whole is required to provide 13 off-street visitor car spaces in accordance with Clause 52.06. Twelve are provided on the internal road network. I find that an additional car space can easily be accommodated here and should be located adjacent to the park (with car space 12) where it could serve both park users and nearby properties on Parklands Drive. The additional car space will not significantly impact on the ability to provide street trees as shown on the landscape concept plan.

62 The proposal anticipates public waste collection to Parklands Drive and the internal road. Council did not support collection from the private road/ common property. I find that this can be addressed through a requirement for a waste management plan.
Conditions 

63 In determining the conditions of permit, I have had regard to the draft conditions prepared by the Council and discussed at the hearing, the submission and evidence before me and to the matters arising in my reasons.

64 I have consolidated several conditions relating to works within the public realm into a requirement for a public realm landscaping and works plan. 

65 I have included a requirement for a full tree management plan as well as retaining most of the tree protection conditions in the draft conditions discussed.
66 It was clear at the hearing that the parties agreed that the Council would have future ownership of the park. The draft conditions required this transfer to occur at subdivision or prior to the occupation of the dwellings. The transfer of land would require subdivision and I find that this is the appropriate time for the transfer to be addressed (together with how a public open space requirement would be met). I have deleted the condition but required the plans to notate the park as a future Council reserve and that the landscaping works within the park be completed prior to the occupation of the dwellings to Council’s satisfaction.

Conclusion

67 For the reasons set out above, a permit is granted subject to conditions.
	Megan Carew

Member
	
	


Appendix A – Permit Conditions

	Permit Application No
	717726

	Land
	40 Dalton Road

THOMASTOWN VIC 3074


	What the permit allowS

	In accordance with the endorsed plans:
Multi dwelling development and removal of native vegetation.




Conditions

Payments required

1 Before the issue of a building permit in respect of any dwelling, the permit holder must pay to Council the development contribution required pursuant to Clause 45.06 (Schedule 3) of the Whittlesea Planning Scheme and the relevant approved Development Contributions Plan.  

Plans required

2 Before the development starts, amended plans to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority.  When approved, the plans will be endorsed and will then form part of this permit.  The plans must be in accordance with the plans dated 5 March 2020 and 17 March 2020 (comprising the Garden Area Plan & Garden Area Calculations) as prepared by MPS Architects but modified to show:
a) Details of the finished floor levels of all dwellings at ground, garage and upper floor levels.
b) Details of all finished surface levels for each dwelling.
c) Details of existing surface levels provided at various locations across the land, including along the site frontage.
d) Modify the crossovers to dwellings 8 and 9, 11 and 12 to improve impact on the Tree Protection Zones of Trees 23 and 24.

e) Deletion of separate pedestrian access paths to front entries where practicable to improve opportunities for landscaping within dwelling frontages.

f) Reconfigure dwellings 54-57 to provide a minimum front setback of 3.5m to garages and a minimum of 3m to the dwellings (at ground and first floors). 

g) Reconfigure dwellings 58 and 59 to adopt a reverse living arrangement and provide a minimum front setback of 3.5m to garages and a minimum of 3m to the dwellings (at ground and first floors). 
h) Dwellings 58-61 to provide a minimum front setback of 3.5m to garages and a minimum of 3m to the dwellings (at ground and first floors). 

i) Dwelling 62 set back from the internal road so that the garage aligns with that of dwelling 63.
j) Increase the spacing between dwellings 14 and 15 to a minimum of 3m with no reduction in the separations between the remaining dwellings fronting Parklands Drive.
k) Dwellings that do not have a habitable room at ground level facing the street to have a glazed entry door.
l) Dwellings 23 and 41 to be redesigned to remove the blank sheer wal1 presentation to the park though variation in materials between the ground and first floor levels or the creation of a shadow line.

m) Dwelling 24’s setback to the internal roadway to be a minimum of 1.5m at ground and first floors.

n) The location of all trees to be retained and removed with tree numbering in accordance with the Arborist report prepared by Arboriculture Pty Ltd, dated January 2018 including retention of Tree 18 and removal of Tree 33 (if required following functional layout design for the road).
o) A material, colour and finishes schedule for all dwellings with the elevations to show the application of the same.
p) The provision of at least 6 accessible and adaptable dwellings in accordance with Clause 22.16 of the Scheme.
q) The internal roadway within the land to be clearly designated as a future private road/ common property accessway and not as a public road.
r) The proposed park containing Tree 1 identified as future Council reserve.
s) Provision of an additional visitor (on-street car space) located on the private road adjacent to the proposed park.

t) Screening devices to ensure overlooking opportunities are in accordance with Standard B22 of the Planning Scheme. 
u) A suitable acoustic treatment to the rear fencing along Dalton Road and returning for dwelling 1. 
v) Any changes and/or notations required by the Public realm landscaping and works plan at Condition 6 or the Tree Management Plan at Condition 7.

w) In accordance with Clause 52.06-9 of the Planning Scheme, accessways must have a corner splay or area at least 50 per cent clear of visual obstructions extending at least 2 metres along the frontage road from the edge of the exit lane and 2.5 metres along the exit lane from the frontage, to provide a clear view of pedestrians on the footpath of the frontage road.  The area clear of visual obstructions may include an adjacent entry or exit lane where more than one lane is provided, or adjacent landscaped areas, provided the landscaping in those areas is less than 900mm high
x) In accordance with AS/NZS 2890.1:2004 Clause 3.2.4, all structures (including letterboxes, meter boxes, fences, and retaining walls) located within the splayed area adjacent to the driveway entrances, must be constructed to a maximum height of 1.07 metres or relocated clear of the splayed area to ensure adequate site distance to pedestrians.  Landscaping located within this area must also comply with this height.

y) Lighting located along the private road/ common property accessway area and within the proposed park.

z) Details of front fencing along the Parklands Drive (fence type E) with no gates across driveways.  
aa) Any variation to the design and layout of the dwellings to implement the recommendations of the Sustainable Design Assessment Report required by Condition 13 of this permit.

ab) Any requirements of the Waste Management Plan required by Condition 15 of this permit.

ac) Indicative location of landscaping as required by Condition 4 of this permit.
Layout not altered
3 The development allowed by this permit and shown on the plans and/or schedules endorsed to accompany this permit shall not be amended for any reason without the prior consent of the Responsible Authority.

Landscape Plan

4 Before the development starts, a landscape plan prepared by a suitably qualified landscape architect/designer to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority.  When approved, the plan will be endorsed and will then form part of this permit.  The plan must be generally in accordance with the landscape plan prepared by John Patrick Landscape Architects Pty Ltd, Project 19-754 L-VCAT, dated 17 March 2020 but modified to show:
(a) The site layout in accordance with Condition 2 of the permit, including the retention of trees, tree protection zones, location of all paved areas/decks, rainwater tanks, letterboxes, etc.
(b) A detailed schedule of all proposed trees, shrubs/small trees and ground covers to include the quantity, density and height (at supply and maturity).
(c) The location of each species to be planted and the location of all areas to be covered by grass, lawn or other surface material.
(d) Details of all paving, retaining walls, fence design details, mulching and other landscape works including areas of cut and fill, staking of canopy trees, etc.
(e) Landscaping treatment of the future Council reserve (including street furniture details & locations) being to the satisfaction of the responsible authority.

(f) Location of street trees along the internal road.
(g) Details of proposed maintenance plan/s including details of any irrigation systems.

(h) Any changes and/or notations required from the tree management plan required by Condition 7.

(i) Permeable material for all driveways for dwellings 2 to 5, 8 and 9, 13 to 18, 22 and 23, 25 and 26, 29 and 30, 43 and 44, 47 and 48, 51 and 52 and 66 to 69.

(j) Permeable paving and structured soils to assist the establishment of the crepe myrtles to be positioned between driveways.

(k) Landscaping or other measures within the nature strip to protect the Tree protection zones of the retained Red Box from compaction from vehicle parking facilitated by the rollover curb.
5 Before the occupation of any dwellings on the land, landscaping works shown on the endorsed plan, including within the future Council reserve must be completed and then maintained to the satisfaction of the Responsible Authority.

Public realm landscaping and works plan- Parklands Drive
6 Prior to the endorsement of the plans referred to in Condition 2 of this permit, a public realm landscaping and works plan for Parklands Drive must be submitted to and approved by the Responsible Authority. When approved, the plan will be endorsed and will then form part of this permit. The plan/s must detail works and treatments that are to take place within the road reserve to Parklands Drive and must include the following: 
(a) Location of all existing assets within the road reserve.

(b) Location of all trees to be retained and removed in accordance with the plans approved in Condition 2.

(c) Location and design of all proposed crossovers.

(d) The provision of any additional street trees.

(e) Landscaping or other measures within the nature strip to protect the Tree protection zones of the retained Red Box from compaction from vehicle parking facilitated by the rollover curb.

(f) Finished levels that maintain appropriate interface levels to surrounding land for safe and functional pedestrian movements. 
(g) Any proposed alterations to line marking and/or traffic controlling/calming devices. 
(h) Any changes to assets such as street lighting.

The recommendations contained in the approved public realm landscaping and works plan must be implemented to the satisfaction of the Responsible Authority. 
Tree management plan 
7 Prior to the endorsement of the plans referred to in Condition 2 of this permit, a Tree Management Plan (TMP) for all trees to be retained must be submitted to and approved by the responsible authority. A suitably qualified and experienced Arborist must prepare the TMP. The Tree Management Plan must make specific recommendations in accordance with the Australian Standard AS4970: 2009 - Protection of Trees on Development Sites and detail the following to the satisfaction of the responsible authority ensuring that the trees remain healthy and viable during construction and must show: 
(a) The appointment of a project arborist;

(b) Tree protection zones and structural root zones of all trees to be retained;
(c) All tree protection fenced off areas and areas where ground protection systems will be used; 

(d) The type of paving and footings within the tree protection zone; 

(e) All services to be located within the tree protection zone and a notation to state that all services will either be located outside of the tree protection zone, bored under the tree protection zone, or installed using hydro excavation under the supervision of the project arborist; and 

(f) Details of how the root system of any tree to be retained will be managed. This must detail any initial non-destructive trenching and pruning of any roots required to be undertaken by the project arborist. 
(g) Supervision timetable and certification of tree management activities required by the Project Arborist to the satisfaction of the responsible authority; 
(h) All remedial pruning works that are required to be performed on the tree development of the site. The pruning comments must reference Australian Standards 4373:2007, Pruning of Amenity Trees and a detailed photographic diagram specifying what pruning will occur. 
(i) Tree protection zone fencing in accordance with Condition 8.
The recommendations contained in the approved tree management plan must be implemented to the satisfaction of the Responsible Authority.

Tree protection zone fencing

8 Before the development hereby permitted starts (including any demolition, excavations, tree removal, delivery of building/construction materials and/or temporary buildings, tree protection zone fencing is to be constructed to the following requirements:

(a) Ring lock wire mesh approximately 1.8 metres high.

(b) Main posts 100mm treated pine (TP).

(c) Intermediate posts steel star pickets (SP).

(d) The corner posts are to be TP with TP stays.

(e) Every third post is to be TP.

(f) SP to be placed intermediately between the TP posts at 3 metre intervals.

(g) The ring lock mesh to encircle the structure and be firmly secured at each post.

(h) Posts must be sunk into the ground by 450mm (there is to be no concrete to secure posts as this will affect p.H. levels).

9 Before the development hereby permitted starts (including any demolition, excavations, tree removal, delivery of building/construction materials and/or temporary buildings), the tree protection fencing must be erected to the satisfaction of the Responsible Authority in accordance with the approved tree protection zone(s). The fencing must be erected to form a visual and physical barrier, be a minimum height of 1.5 metres above ground level, and include signage clearly marked “Tree Protection Zone – No Entry” on all sides.

Tree protection fencing maintenance

10 The tree protection zone fencing must not be removed or relocated at any time during construction without the prior written consent of the Responsible Authority.
Storage/Activities within the Tree Protection Zone
11 The storing or disposing of chemicals or toxic materials must not be undertaken within 10 metres of any tree protection zone. Where the slope of the land suggests these materials may drain towards a tree protection zone, the storing or disposing of these materials is strictly forbidden.

12 The following actions must not be undertaken in any tree protection zone as identified on the endorsed plan, to the satisfaction of the Responsible Authority:

(a) Storage of materials or equipment;

(b) Attachment of materials to trees (including temporary service wires, nails, screws or any other fixing device);

(c) Open cut trenching or excavation works (whether or not for laying of services);

(d) Changes to the soil grade level (including filling);

(e) Parking of vehicles or machinery.

Sustainable Design Assessment (SDA)

13 Before the development starts, a Sustainable Design Assessment (SDA) is to be prepared by a suitably qualified expert to the satisfaction of the Responsible Authority and submitted to the Responsible Authority for approval as required by Clause 22.01 (Environmentally Sustainable Development) of the Planning Scheme.  When approved, the amended SDA will be endorsed and will form part of this permit.  The SDA must address the 10 key Sustainable Building Categories:

a) Energy Efficiency

b) Water Efficiency

c) Stormwater Management

d) Indoor Environment Quality (IEQ)

e) Transport

f) Waste Management 

g) Urban Ecology

h) Innovation 

i) Building Materials

j) Construction and Building management 

The SDA must be accompanied by a report from an industry accepted performance measurement tool.

SDA verification/implementation report 

14 Before the occupation of any dwelling on the land, a compliance inspection and report from the author of the Sustainable Design Assessment (SDA), approved pursuant to this permit, or similarly qualified person or company, must be submitted to the Responsible Authority. 

The compliance report must be to the satisfaction of the Responsible Authority and must confirm that all measures specified in the SDA have been implemented in accordance with the approved documentation.

Waste Management Plan

15 Before the development starts, a Waste Management Plan must be prepared to the satisfaction of the Responsible Authority.  Once satisfactory, such a plan will be endorsed and must be implemented to the satisfaction of the Responsible Authority.  The Plan must provide the following details of:

a) The type/s and number of waste bins.

b) How the collection of refuse and recycling material will be managed.

c) Where such refuse and recycling is to be stored within the site.

d) Location of collection points.

e) Type/size of trucks.

f) Swept paths for collection vehicles. 

g) Frequency of waste collection.

h) Hours of collection (to comply with EPA Regulations).
i) Whether Council or private waste collection is proposed.

The endorsed Waste Management Plan must not be amended without prior written consent of the Responsible Authority. 
Site Management Plan

16 Before the commencement of works, including any demolition and excavation, a Site Management Plan (SMP) must be submitted to and endorsed by the Responsible Authority. No works are permitted to occur until the SMP has been endorsed by the Responsible Authority.  Once endorsed, the Site Management Plan will form part of the permit and must be implemented to the satisfaction of the Responsible Authority.  The plan must: 

a) Be in accordance with the Responsible Authority’s Site Management Plan template. 

b) Address occupational health and safety, traffic management, environmental controls and cultural heritage and/or dry stone wall protection measures to the satisfaction of the Responsible Authority. 

c) Be submitted to the Responsible Authority a minimum of 21 days before a required pre-commencement meeting (attended by authorised representatives of the construction contractor and project superintendent as appointed by the developer) on the site of the works. 

d) Identify any site offices, workspaces, personnel rest and amenity areas, hardstands, material laydown areas, and stockpiles. 

e) Include the proposed route for construction vehicle, equipment and machinery access to the site including a program for the upgrade and maintenance works required along this route while works are in progress. 

f) Address the location of parking areas for construction and sub-contractors’ vehicles, equipment and machinery on and surrounding the site, to ensure that they cause minimum disruption to surrounding properties. 

g) Include measures to reduce the impact of noise, dust and other emissions created during the construction process. 

h) Demonstrate all environmental and cultural heritage and/or dry stone wall protection measures identified on a drawing(s) drawn to scale. 

i) Provide measures to ensure that no mud, dirt, sand, soil, clay or stones are washed into or allowed to enter the storm water drainage system. 

j) Include means by which foreign material will be restricted from being deposited on public roads by vehicles, equipment and machinery associated with the building and works on the land to the satisfaction of the Responsible Authority. 

k) Identify the location and method of any Tree Protection Zones inclusive of trees within nature strips adjacent to the site boundaries in accordance with Appendix 2 of Council’s ‘Street Tree Management Plan’. 

l) Ensure that all contractors working on the site must be inducted into an environmental management program for construction works. 

All works must be carried out generally in accordance with the measures set out in the Site Management Plan approved by the Responsible Authority.  Any changes to the Site Management Plan must be submitted to and approved by the Responsible Authority prior to implementation unless otherwise agreed to in writing by the Responsible Authority.

For further information, including submission, please contact Council’s Infrastructure Protection unit on 9217 2170 or info@whittlesea.vic.gov.au.

Engineering Plans
17 Before starting any buildings or works, engineering plans showing a properly prepared design (with computations) for the internal drainage and method of disposal of stormwater from all roofed and sealed areas, including the use of an on-site detention system (if required), must be submitted to Council for approval.  These internal drainage works must be completed to Council’s satisfaction prior to using or occupying any building on the site.
18 Before starting any buildings or works, engineering plans showing a properly prepared design for the internal road/ accessway and intersections with Parklands Drive must be submitted to Council for approval.  The internal road works must be completed to Council’s satisfaction prior to using or occupying any building on the site.
Concealment of piping

19 All pipes (except down-pipes), fixtures, fittings and vents servicing any building on the site must be concealed in service ducts or otherwise hidden from external view, to the satisfaction of the Responsible Authority.

Obscure glazing

20 Any obscure glazing to the windows shown on the endorsed plans must be through fixed frosted glass or similarly treated glass, and thereafter maintained to the satisfaction of the Responsible Authority.  Adhesive film or the like that can be removed must not be used.

Car parking 
21 Before the occupation of any dwelling on the land, the car parking areas and access ways must be drained, fully sealed and constructed with asphalt, interlocking paving bricks, coloured concrete or other similar materials to the satisfaction of the Responsible Authority.

22 In areas set aside for car parking, measures must be taken to the satisfaction of the Responsible Authority to prevent damage to fences or landscaped areas.

23 Vehicular access to each dwelling must be by way of a vehicle crossing constructed in accordance with Council’s Vehicle Crossing Specifications to suit the proposed driveway(s) and the vehicles that will be using the crossing(s).  The location, design and construction of the vehicle crossing(s) must be approved by the Responsible Authority.  Any existing unused or redundant crossing(s) must be removed and replaced with concrete kerb, channel and nature strip to the satisfaction of the Responsible Authority.  All vehicle crossing works are to be carried out with Council supervision under a Road Opening Permit.

24 The permit holder is responsible to meet all costs associated with reinstatement to Council or other Public Authority assets as a result of any damage caused by the development. The permit holder shall be responsible for obtaining prior specific written approval for any works involving the alteration of Council or other Public Authority assets.

25 Before the occupation of any dwelling on the land, a letter box and house number to the satisfaction of the Responsible Authority shall be provided for each dwelling.

26 At all times during the construction phase of the development, the permit holder shall take measures to ensure that pedestrians are able to use with safety any footpath along the boundaries of the site.

27 On completion of all buildings and works authorised by this permit, the permit holder must notify the Responsible Authority of the satisfactory completion of the development and compliance with all relevant conditions.

28 Before the occupation of any dwelling on the land, the permit holder is required to construct at no cost to Council, drainage works between the subject site and the Council nominated point of discharge.  Such drainage works must be designed by a qualified engineer and submitted to and approved by Council.  Computations will also be required to demonstrate that the drainage system will not be overloaded by the new development.  Construction of the drainage system must be carried out in accordance with Council specifications and under Council supervision.

29 Before the occupation of any dwellings on the land, reticulated (water, sewerage, gas and electricity) services must be constructed and available to the satisfaction of the Responsible Authority.  

Native Vegetation 
30 No native vegetation, other than that shown on the endorsed plan, shall be destroyed, felled, lopped, ring barked or uprooted, without the consent of the Responsible Authority. 
31 In order to offset the removal of native vegetation (patch, scattered trees or re-vegetation) approved as part of this permit, the applicant must provide a native vegetation offset that is in accordance with the Guidelines for the removal, destruction or lopping of native vegetation (DELWP 2017) and the native vegetation gain scoring manual Version 2 (DELWP 2017). 

32 The offset, unless otherwise agreed to in writing by the Responsible Authority, must:

a.
Contribute a gain of 0.008 General Habitat Units (GHUs)
b.
Be located within the boundary of the Whittlesea municipality or the Port Phillip and Westernport Catchment Management Authority area; and
c.
Have a strategic biodiversity score of at least 0.118 of the native vegetation approved for removal. 

33 Before any native vegetation is removed, evidence that an offset has been secured must be provided to the satisfaction of the Responsible Authority. 

34 The permit holder is to ensure that tree removal is carried out in a safe manner.

35 All stumps must be removed within 14 days of removal of the tree.
36 All timber less than 300mm in diameter and branch/leaf material shall be shredded for re-use as mulch within the subject site.
37 At the completion of the works, the applicant is to arrange for an appropriate Council officer to inspect the site to ensure compliance with the planning permit.

General amenity – construction works

38 Any litter generated by building activities on the site shall be collected and stored in an appropriate enclosure which complies with Council’s Code of Practice for building/development sites.  The enclosures shall be regularly emptied and maintained such that no litter overspills onto adjoining land.  Prior to occupation and/or use of the building, all litter shall be completely removed from the site.

39 During the construction phase, a truck wheel washing facility or similar device must be installed and used to the satisfaction of the Responsible Authority so that vehicles leaving the site do not deposit mud or other materials on roadways.  Any mud or other materials deposited on roadways as a result of construction works on the site must be cleaned to the satisfaction of the Responsible Authority within two hours of it being deposited.

40 Once the development has started it must be continued and completed to the satisfaction of the Responsible Authority.

Permit expiry

41 This permit as it relates to development (buildings and works) will expire if one of the following circumstances applies:

(a) The development is not started within two (2) years of the issue date of this permit.

(b) The development is not completed within four (4) years of the issue date of this permit.

In accordance with section 69 of the Planning and Environment Act 1987, an application may be submitted to the responsible authority for an extension of the periods referred to in this condition.

– End of conditions –

� 	No referral is required under Clause 66.02-2 as the proposed native vegetation removal falls within a basic assessment pathway. A biodiversity assessment was submitted with the application (Ecology and Heritage Partners 2018)


� `	Amendment VC169 was gazetted on 9 October 2020.


� 	The submissions and evidence of the parties, any supporting exhibits given at the hearing and the statements of grounds filed have all been considered in the determination of the proceeding. In accordance with the practice of the Tribunal, not all of this material will be cited or referred to in these reasons. 


� 	Clause 21.09


� 	P54


� 	Stephen Fitzgerald, January 2018


� 	Watson Moss Growcott, 2018


� 	Arboricultural report, Stephen Fitzgerald, January 2018
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